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Rules and Regulations 


Title 7—AGRICULTURE 


(d) CoLotioo 
Entire Counties 


(J) Mxasotnu 
Entire Counties 


Chapter VIII—Agricultural Stabiliza¬ 
tion and Conservation Service, 
(Sugar), Department of Agriculture 

SURCHAPTEt F—DETERMINATION OP NORMAL 
YIELDS AND ELIGIBILITY FOR ABANDONMENT 
AND CROP DEFICIENCY PAYMENTS tSUPP. 141 

PART 842—BEET SUGAR AREA 

Approved Local Producing Areas for 
1970 Crop 

Pursuant to the provisions of section 
303 of the Sugar Act of 1948. as amended, 
1842.16 is added to read as follows: 

§812.16 Approved local producing 
urea* for llic 1970 crop. 

Notice is given that for the purposes of 
considering eligibility for abandonment 
and crop deficiency payments to be made 
prior to January 1. 1972. on the 1970- 
crop sugar beets, the respective Agricul¬ 
tural stabilization and Conservation 
county committees have determined with 
respect to the following counties and 
local producing areas that due to drought, 
flood, storm, freeze, disease, or insects, 
the actual yields of commercially recov¬ 
erable sugar from the acreages planted 
to sugar beets on farms in each such 
county or local producing area were be¬ 
low 80 percent of the applicable normal 
yields either for 10 percent or more of the 
number of such farms or for 10 percent 
or more of the total acres of sugar beets 
Planted on all farms in such county or 
local producing area. 

(a) Arizona 
Entire Counties 
Cochlue. Pinal 

Maricopa, Yuma. 

Pima. 

(b) Arkansas 

_ Entire Counties 

Clay, 

(o) California 
Entire Counties 
Aljrooda, Sutler. 

Tulare. 

Sacramento. 

fndirftfual Local Producing Areas—Counties 
and Areas 

Butte: Area 2. 

tNi** Area 1; Area2; Areas. 

M «t*d: Areas. 

Monterey: T. 14 8.. R S E.; T. 16 8.. R. 3 E. 
Swn Joaquin: Area I; Area 2; Area 4; Area 

a s k 0: Area * T * 1 N - R 8 **♦ T - 2 8- 

Aroa 1 » Area 2; Area 3. 

Area 1; Area 5; Area 6; Area 7. 


Adams. 

Arapahoe. 

Baca. 

Bent. 

Boulder. 

Cheyenne. 

Crowley. 

Delta. 

Kit Canon. 
Larimer. 
Logan. 
Mesa 


Ada 

Bannock. 

Bingham. 

Blaine. 

Bonneville. 

Canyon. 

Caribou. 

Casein. 

Lincoln. 


Montrose. 

Morgan. 

Otero. 

Ouray. 

Phillips. 

Prowers. 

Pueblo. 

Sedgwick. 

Washington. 

Weld. 

Yuma. 

(e) Idaho 
Entire Counties 

Franklin. 

Gem. 

Jefferson. 

Owyhee. 

Payette. 

Power. 

Twin Falla. 
Washington. 


Individual Local Producing Areas—Counties 
and Areas 

Jerome: Area 1: Area 2: Area 4; Area 6, 
Minidoka: Area 1. 

(f) Iowa 

Entire Counties 

Orro Gordo. Kossuth. 

Franklin. 


Cheyenne. 

Decatur. 

Finney. 

Orant. 

Kearney. 

Logan. 


Arenac. 

Clinton. 

Orallot. 

Isabella. 

Lenawee. 

Individual Local Producing Areas—Counties 
and Areas 


(g) Kansas 

Entire Counties 

Rawlins. 

Sheridan. 

Sherman. 

8tanton. 

Thomas. 

Wallace 

(h) Michigan 

Entire Counties 

Midland. 

Monroe. 

St.Clair. 

Shiawassee. 


Bay: Hampton; Williams; Penconning. 
Saginaw: Area 4; Area 6; Area 7. 
Sanilac: Area 1; Area4; Area 6. 

Tuscola: Winner. 


Big 8tone. 

Chippewa. 

Clay, 

Freeborn. 

Kandiyohi. 

Kittson. 

Marshall. 

Norman. 


(1) Minnesota 

Entire Counties 

West Polk. 

Redwood. 

Renville. 

Swift. 

Traverse. 

Waseca. 
Watonwan. 
YeUow Medicine. 


Dunklin. Pemiscot. 

New Madrid. 


Big Horn. 

Blaine. 

Broadwater. 

Carbon. 

Custer. 

Dawson. 


(k) Montana 
Entire Counties 
Prairie. 
Ravalli. 
Richland. 
StiUwater. 
Treasure. 
Yellowstone. 


Indivdual Local Producing Areas—Counties 
and Areas 
Rosebud: Area 1; Area 2. 


(1) Nkhra&ka 
Entire Counties 


Box Butte. 

Burt. 

Chase. 

Cheyenne. 

Dawson. 

Deuel. 


Keith. 

Lincoln. 

Morrill. 

Perkins. 

Red Willow. 
Sioux. 


Individual Local Producing Areas—Counties 
and Areas 

Scotts Bluff: Area 1; Area 2; Area 3; Area 
4; Area 6; Ares 6. 


(m) New Muko 
Entire Counties 

Curry . 

Orant. 


Hidalgo. 

Luna. 


(n) North Dakota 
Entire Counties 

Cass. Richland. 

Grand Forks. Traill, 

Pembina. Walsh. 


Allen. 

Defiance. 

Fulton. 

Hancock. 

Hardin. 

Henry. 

Lucas. 


(o) Ohio 
Entire Counties 
Ottawa. 
Putnam. 
Sandusky. 
Seneca. 
Van Wert. 
Wood. 


(p) Oregon 
Entire Counties 

Malhuer Umatilla. 


Bailey. 

Castro. 

Dallam. 

Deaf Smith. 
Hartley. 


(q) Texas 
Entire Counties 
Moore. 
Oldham. 
Parmer. 
Potter. 
Randall. 


(r) Utah 


Entire Counties 


Box Elder. 

Cache. 

Carbon. 

Davis. 

Emery. 

Iron. 


JUAb. 

Millard. 

Salt Lake. 

Sanpete. 

Sevier. 

Utah. 
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RULES AND REGULATIONS 


(•) Washington 
Entire Counties 

Adams. Grant. 

Benton. Walla Walla. 

Franklin. Yakima. 

(t) Wyouino 
Entire Counties 

Big Horn. Par*. 

Converse. Platte. 

Ooshcn. 

Statement of Bases and 
Considerations 

One of the conditions of eligibility of 
n sugarbeet producer for an acreage 
abandonment or crop deficiency payment 
to be made prior to January 1, 1972. is 
that the farm of such producer be lo¬ 
cated in a county or local producing area 
for which the county Agricultural Stabi¬ 
lization and Conservation Committee de¬ 
termines that certain natural conditions 
have caused a prescribed amount of 
damage to the sugarbeet crop. 

The purpose of this supplement is to 
give notice that specific counties and 
local producing areas have qualified 
under the requirements with respect to 
the 1970 crop of sugarbeets and that any 
sugarbeet producer operating a farm 
which is located in any one of these 
counties or local producing areas and 
which is otherwise qualified may apply 
for payment accordingly, if he has not 
already done so. 

Effective date. In \iew of tlie limited 
time remaining before January 1, 1972, 
in which the determinations set forth in 
i 842.16 shall apply to 1970 crop aban¬ 
donment and deficiency payments made 
before such date, as well as the need to 
make such payments available without 
delay, it is hereby found and determined 
that compliance with the notice, proce¬ 
dure and effective date requirements in 
5 U8.C. 553 is impracticable and not in 
the public interest, and this notice shall 
become effective on the date of publica¬ 
tion (12-28-71). 

Signed at Washington. D.C. on De¬ 
cember 15,1971. 

E. J. Person, 

Acting Deputy Administrator . 

State and County Operations. 

[FR Doc.71-18870 Filed 12-37-71:8:47 am J 


SUBCHAPTER H—DETERMINATION OF WAGE 
RATES 

PART 863—WAGES; SUGARCANE; 

FLORIDA 

Fair and Reasonable Wage Rates 

Pursuant to the provisions of section 
301(c)(1) of the Sugar Act of 1948. as 
amended (herein referred to as “act”), 
after investigation and consideration of 
the evidence obtained at the public hear¬ 
ing held in Belle Olade, Fla., on July 13. 
1971. the following determination is 
hereby issued: 

The regulations previously appearing 
In these sections under “Determination 
of Wage Rates; Sugarcane; Florida” re¬ 


main in full force and effect as to the 
crops to which they were applicable. 

Sec. 

863-28 Requirements. 

863.29 Applicability of wage requirements. 

863.30 Payment of wages. 

863.31 Evidenco of compliance. 

863.32 Subterfuge. 

86363 Claim for unpaid wages. 

863.34 Failure to pay all wages in full. 

863 65 Checking oompllanco. 

Authority: Secs. 863.28 to 863.35 Issued 
under secs. 301. 403. 61 Stat. 929. as amended. 
932; 7UB.C. 1181, 1153. 

§ 863.28 Requirement*. 

A producer of sugarcane In Florida 
shall be deemed to have complied with 
the wage provisions of the act if all per¬ 
sons employed on the farm in production, 
cultivation, or harvesting work, os pro¬ 
vided in f 863.29, shall have been paid in 
accordance with the following: 

(a) Wage rates. All such persons shall 
have been paid in full for all such work 
and shall have been paid wages In cash 
therefor at rates required by existing le¬ 
gal obligations, regardless of whether 
those obligations resulted from an agree¬ 
ment <such as a labor union agreement) 
or were created by State or Federal legis¬ 
lative action, or at rates as agreed upon 
between the producer and the worker, 
w hichever is higher, but not less than the 
following, which Shall become effective 
on January 10. 1972. and shall remain 
in effect until amended, superseded, or 
terminated: 

(1) Work performed on a time basis. 

Rate 

Class of t corker per hour 

(I) Tractor driver* and principal op¬ 

erator* of mechanical harvesting and 
loading equipment__ $2.10 

(II) All other workers. Including those 

employed to assist In the operation 
of mechanical harvesting and load¬ 
ing equipment such na harvester 
cutter blade operators- 1.85 

(2) Workers 14 and IS years of age and 
JuU-timc students when employed on a 
time basis. For workers 14 and 15 years 
of age and. where the Secretary of Labor 
has by certificate or order provided for 
the employment of full-time students 14 
years of age or older on a part-time basis 
(not to exceed 20 hours in any workweek 
during the time school is in session) or 
on a part-time or full-time basis during 
school vacations, the rate shall be not less 
than 85 percent of the applicable hourly 
rate for the class of worker prescribed in 
subparagraph (l) of this paragraph. 
(The act provides that the employment 
of workers under 14 years of age, or the 
employment of w’orkers 14 and 15 years 
of age for more than 8 hours per day, will 
result in a deduction from Sugar Act pay¬ 
ments to the producer.) 

(3) Apprentice operators of tractors 
and mechanical harvesting and loading 
equipment when employed on a time 
basis. The hourly wage rate for a learner 
or apprentice, who is being trained a s a 
tractor driver or the principal operator of 
mechanical harvesting or loading equip¬ 
ment, shall be not less than $1.85. The 
training period for such w orkers shall not 
exceed 6 w'orkweeks. 


(4) Handicapped workers when em¬ 
ployed on a time basis. The wage rate 
for workers certified by the Regional Di¬ 
rector. Wage and Hour and Public Con¬ 
tracts Divisions, U.S. Department of 
Labor, 1371 Peachtree Street NE.. At¬ 
lanta. GA 30309. to be handicapped be¬ 
cause of age or physical or mental defi¬ 
ciency or injury, and whose productive 
capacity is thereby Impaired, shall be not 
less than 75 percent of the applicable 
hourly rate for the class of worker pre¬ 
scribed in subparagraph (1) of this 
paragraph. 

(5) Work performed on a piecework 
basis . The piecework rate for any opera¬ 
tion shall be as agreed upon between the 
producer and the worker. The hourly 
rate of earnings of each worker employed 
on piecework during each pay period ‘not 
to be in excess of 2 weeks) shall average 
for the time worked at piecework rate* 
during such pay period not less than the 
applicable hourly rate for the class of 
worker prescribed in subparagraph l). 
(2), (3). or (4) of this paragraph. 

<b> Compensable working time. For 
work performed under paragraph Ca» of 
this section, compensable working time 
commences at the time the worker is re¬ 
quired to start work and ends upon com¬ 
pletion of work in the field, except time 
taken out for meals during the working 
day. If the producer requires the o per. i or 
of mechanical equipment, driver of 
animal or any other class of worker 
to report to a place other than the field, 
such as an assembly point or tractor 
located on the farm, the time spent in 
transit from such place to the field and 
from the field to such is compens?.oie 
working time. Time spent in performing 
w'ork directly related to the principal 
work performed by the worker, such n* 
servicing equipment, is compensable 
working time. Time of the worker while 
being transported from a central recruit¬ 
ing point or labor camp to the farm is not 
compensable working time. 

(c) Equipment necessary to perform 
work assignment. The producer shall 
furnish without cost to the worker any 
equipment required in the performance 
of any work assignment. The worker may 
be charged for the cost of such equip¬ 
ment in the event of its loss or destruc¬ 
tion through negligence of the worker. 
Equipment Includes, but is not limited 
to, hand and mechanical tools and spe¬ 
cial wearing apparel, such as boots and 
raincoats, required to discharge the work 
assignment. 

§ 863.29 Applicability of wage require¬ 
ment*. 

The wage requirements of this part 
apply to all persons who are employed 
or who work on the farm In operations 
directly connected with the production, 
cultivation, or harvesting of sugarcane 
on any acreage from which sugarcane is 
marketed or processed for the production 
of sugar, harvested for seed, or any acre¬ 
age which qualifies as bona Aide aban¬ 
doned. Such persons include 
overseers or supervisors while directing 
other workers, and those workers em¬ 
ployed by an independe-nt contractor 
who perform services on the farm- Tnc 
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wage requirements are not applicable to 
persons who voluntarily perform work 
vrithout pay on the farm for a religious 
or charitable Institution or organisation; 
inmates of a prison who work on a farm 
operated by the prison; truck drivers em¬ 
ployed by a contractor engaged only In 
hauling sugarcane; members of a coop¬ 
erative arrangement among producers 
for the exchange of labor to be performed 
by themselves or members of their 
families; persons who have an agreement 
with the producer to perform all work 
on a specified acreage In return for a 
share of the crop or crop proceeds if 
5t»ch share, including the share of any 
Sugar Act payments, results in earnings 
at least as much as would otherw ise be 
received in accordance with the require¬ 
ments of tills part for the work per¬ 
formed; Independent contractors and 
members of their immediate families; 
or workers performing services which 
are indirectly connected with the produc¬ 
tion. cultivation, or harvesting of sugar¬ 
cane. including but not limited to 
mechanics, welders, and other mainte¬ 
nance workers and repairmen. 

| 863.30 Payment of wages. 

Workers shall be paid in cash for all 
work performed, except to the extent 
that the cash payment Is reduced by the 
following deductions: Cash advances 
made to the worker by the producer; 
the market value or the amount agreed 
upon for supplies furnished by the pro¬ 
ducer at the request of the worker; 
meals, lodging, and transportation ex¬ 
pense which the producer agreed to fur¬ 
nish for a stated amount; and mandatory 
deductions such as taxes and social 
wcurity contributions. In addition, a 
producer may deduct the amounts he 
]*• paid to a third party on behalf of 
the worker in connection with his em¬ 
ployment as a farmworker which are 
acknowledged in writing signed by the 
or his agent or substantiated by 
cvi dence acceptable to the county 
A ®C committee to be an indebtedness 
of the worker, and which cover the ex¬ 
pense of services and benefits furnished 
the worker by the third party, and which 
the worker or his agent has agreed may 
f* deducted from his wages, such as pub- 
uc utilities, medical services, group hcxs- 
WwteaUon or other Insurance for the 
[JjSfcflt of the worker. As evidence of 
to a third party for which a 
Ruction Is made from the earnings of 
? Woriter . the producer shall maintain 
[vL a P eri0<1 of 3 years, for the inspec- 
“«nof the worker and the local county 
° m <*. receipted bills or other 
■Juten satisfactory evidence that sup- 
t i >i Uch deductions. Payments made to 
contractor, supervisor, or labor 
or the cost of meals, lodging, 
and insurance covering 
2™* 0r illness resulting from employ- 
or all of which the producer 
u! 0 ? 1 to furnish the worker free of 
^ge.ahall not be deducted from cash 
inf* 1,110 ^ lc wor ^ er - When any deduc- 
^ *ns made. the producer shall fur- 
n to the worker at time of settlement, 
foment showing the gross amount 
wae ’ ea due for work performed and 


the amount of each deduction properly 
identified. 

§ 863.31 Evidence of compliance. 

Each producer subject to the provi¬ 
sions of this part shall keep and pre¬ 
serve, for a period of 3 years following 
the date on which his application for a 
Sugar Act payment is filed, such wage 
records as will demonstrate that each 
worker has been paid In full in accord¬ 
ance with the requirements of this part. 
Wage records should set forth dates work 
was performed, the class of work per¬ 
formed. units of work (piecework or 
hours), agreed upon rates per unit of 
work, total earnings and any permissible 
deductions, and the amount paid each 
worker. The producer shall furnish upon 
request to the appropriate Agricultural 
. Stabilization and Conservation County 
Committee such records or other evi¬ 
dence as may satisfy such committee 
that the requirements of this part have 
been met. 

§ 863.32 Subterfuge. 

The producer shall not reduce the 
wage rates to workers below those deter¬ 
mined in accordance with the require¬ 
ments of this part through any subter¬ 
fuge or device whatsoever. 

§ 8f»3.33 Ouim for unpaid wagon. 

Any person who believes he has not 
been paid In accordance with this part 
may file a wage claim with the local 
Agricultural Stabilization and Conser¬ 
vation County Committee against the 
producer on whose farm the work was 
performed. Such claim must be filed on 
Form SU-191, entitled ‘'Claim Against 
Producer for Unpaid Wages.’* within 2 
years from the date the work with re¬ 
spect to which the claim Is made was 
performed. Detailed instructions and 
Forms SU-191 are available at the local 
county ASCS office. Upon receipt of a 
wage claim the county office shall there¬ 
upon notify the producer against whom 
the claim is made concerning the repre¬ 
sentation made by the worker. The 
county ASC committee shall arrange for 
such investigation as it deems necessary 
and the producer and worker shall be 
notified In writing of its recommenda¬ 
tion for settlement of the claim. If either 
party Is not satisfied with the recom¬ 
mended settlement, an appeal may be 
made to the Florida State Agricultural 
Stabilization and Conservation Commit¬ 
tee. 401 Southeast First Avenue. Gaines¬ 
ville. FL 32601, which shall likewise con¬ 
sider the facts and notify the producer 
and worker in writing of its recommen¬ 
dation for settlement of the claim. If 
the recommendation of the 8tale ASC 
Committee is not acceptable, either party 
may file an appeal with the Deputy Ad¬ 
ministrator. State and County Opera¬ 
tions, Agricultural Stabilization and 
Conservation Service, US. Department 
of Agriculture. Washington. D.C. 20250. 
All such appeals shall be filed within 15 
days after the date the written notice of 
the recommended settlement Is mailed 
by the respective committee, otherwise 
such recommended settlement will be 


applied in making payments under the 
act. If a claim is appealed to the Deputy 
Administrator. State and County Opera¬ 
tions. his decision shall be binding on 
all parties insofar as payments under 
the act arc concerned. Appeals proce¬ 
dures are set forth and explained fully 
in Part 780 of this Title 7 of the Code 
of Federal Regulations (7 CFR Part 
780). 

g 863.34 Failure lo par all vroge* in full. 

(a) Notwithstanding the provisions of 
this part requiring that all persons em¬ 
ployed on the farm in the production, 
cultivation, or harvesting of sugarcane 
be paid In full for all such work as one 
of the conditions to be met by a producer 
for payment under the act, if the pro¬ 
ducer has failed to meet this condition 
but has met all other conditions, a por¬ 
tion of such payment, representing the 
remainder after deducting from the pay¬ 
ment the amount of accrued unpaid 
wages, may be disbursed to producer(s) 
upon a determination by the county com¬ 
mittee (1) that the producer has mode a 
full disclosure to the county committee or 
its representative of any known failure 
to pay nil workers on the farm wages in 
full as a condition for payment under the 
Sugar Act; and <2) that either <i) the 
failure to pay all workers their wages in 
full was caused by the financial inability 
of the producer: or (11) the failure to pay 
all workers in full was caused by an inad- 
vertant error or was not the fault of the 
producer or his agent, and the producer 
has used reasonable diligence to locate 
and to pay in full the wages due all such 
workers. If the county committee makes 
the determination as heretofore provided 
in this paragraph, such committee shall 
cause to be deducted from the payment 
for the farm the full amount of the un¬ 
paid wages which shall be paid promptly 
to each worker Involved If he can be lo¬ 
cated. otherwise the amount due shall be 
held for his account, and the remainder 
of the payment for the farm, if any, 
shall be made to the producer. If the 
county committee determines that the 
producer did not pay all workers in full 
because of an Lnadverant error that was 
not discovered until after he received his 
Sugar Act payment, the producer shall be 
placed on the claims control record for 
the total amount of the unpaid wages. 

<b) Except as provided in paragraph 
(a) of this section, if upon investigation 
the county committee determines that 
the producer failed to pay all workers 
on the farm the required wages, the en¬ 
tire Sugar Act payment with respect to 
such a farm shall be withheld from the 
producer until such time as evidence Is 
presented to the county committee which 
will satisfy the county committee that all 
workers have been paid In full the wages 
earned by them: or if unpaid workers 
cannot be located, and the county com¬ 
mittee determines that the producer used 
reasonable diligence to locate such work¬ 
ers. the amounts of unpaid wages shall 
be deducted from the Sugar Act payment 
computed for the farm and the balance 
released to the producer after the expira¬ 
tion of 1 year from the date payment 
would otherwise be made. If payment 
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has been made to the producer prior to 
the county committee’s determination 
that all workers on the farm have not 
been paid in full, the producer shall be 
placed on the claims control record for 
the total payment until the county com¬ 
mittee determines that all workers on 
the farm have been paid in full, tlie 
producer refunds the entire amount of 
debt, or a setoff in the amount of the 
debt is made from a program payment 
otherwise due the producer, or the 
county committee after determining that 
the producer used reasonable diligence 
to locate such workers has recovered 
from such producer the amount of un¬ 
paid wages computed for the farm* 

§ 863.35 Checking compliance. 

The procedures to be followed by 
county ASCS offices In checking compli¬ 
ance with the wage requirements of this 
part are set forth under the heading 
"Wage Rate Determinations” in Hand¬ 
book 3-SU, Issued by the Deputy Ad¬ 
ministrator, State and County Opera¬ 
tions, Agricultural Stabilization and 
Conservation Service* Handbook 3-SU 
may be inspected at local county ASCS 
offices, and copies may be obtained from 
the Florida State ASCS Office. 401 
Southeast First Avenue, Gainesville, FL 
32601. 

Statement or Bases and Considerations 

General. The foregoing determination 
provides fair and reasonable wage rates 
to be paid for work performed by persons 
employed on the farm in production, cul¬ 
tivation, or harvesting of sugarcane in 
Florida as one of the conditions with 
which producers must comply to be eli¬ 
gible for payments under the act. 

Requirements of the act and standards 
employed. Section 301(c)(1) of the act 
requires that all persons employed on the 
farm in the production, cultivation, or 
harvesting of sugarcane with respect to 
which an application for payment is 
made, shall have been paid In full for all 
such work, and shall have been paid 
wages therefor at rates not less than 
those that may be determined by the Sec¬ 
retary to be fair and reasonable after 
Investigation and due notice and oppor¬ 
tunity for public hearing, and in making 
such determinations the Secretary shall 
take into consideration the standards 
therefor formerly established by him un¬ 
der the Agricultural Adjustment Act. as 
amended (Le* cost of living, prices of 
sugar and byproducts, Income from 
sugarcane, and cost of production), and 
the differences in conditions among vari¬ 
ous sugar-producing areas. 

Wage determination. This determina¬ 
tion differs from the prior determination 
in that minimum hourly wage rates are 
increased 10 cents per hour for work per¬ 
formed on a time basis. The new mini¬ 
mum hourly rates are $2.10 for tractor 
drivers and principal operators of me¬ 
chanical harvesting and loading equip¬ 
ment. and $1 85 for all other workers. 
Other provisions of the prior determina¬ 
tion continue unchanged. 

A public hearing was held in Belle 
Olade. Fla., on July 13. 1971, at which 
interested persons were afforded the op- 
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portunlty to testify on whether the wage 
rates established for Florida sugarcane 
fleldworkers In the wage determination 
which became effective on October 26. 
1970, continue to be fair and reasonable 
under the circumstances, or whether 
such determination should be amended. 
Testimony was presented by two repre¬ 
sentatives of sugarcane producers and 
one representative of fleldworkers. 

Representatives of producers recom¬ 
mended a modest wage increase for 
sugarcane workers. They also recom¬ 
mended that there be no change in the 
worker classifications, and that the pro¬ 
vision for payment of an apprentice rate 
to Inexperienced mechanlcnl operators 
be retained in the determination. One 
witness, representing the Florida Sugar 
Cane League, testified that the present 
worker classification provides producers 
with sufficient flexibility In paying work¬ 
ers* wages. The witness gave recognition 
to the need for an increase in the 
minimum wage rates for sugarcane fleld¬ 
workers to offset the effects of inflation, 
but also stated that since the productivity 
of workers 1ms not increased, the cost of 
a wage increase must be offset by an In¬ 
crease in the price of sugar or the pro¬ 
ducer will be forced to bear the added 
cost. The witness further testified that 
the average earnings during the 1970-71 
harvest season of canecutters in Florida 
was $2.13 per hour, approximately 22 
percent above the rate specified in the 
determination and 64 percent above the 
agricultural minimum wage rate speci¬ 
fied in the Fair Labor Standards Act. 
With* regard to producers* ability to pay 
higher wages, the witness stated that 
even with an expected acreage increase 
for the 1971-72 crop, most of the addi¬ 
tional cane will have to be grown on 
colder and less desirable land where 
productivity will be lower and where the 
average yield per acre will be reduced. He 
also pointed out that over the 12-month 
period. Juno 1970 to June 1971, the parity 
index increased 5.6 percent while the 
price of raw sugar increased only 3.9 
percent. 

A sugarcane producer representing the 
Florida Farm Bureau supported the rec¬ 
ommendation for moderate wage in¬ 
creases by stating that since sugarcane 
wage rates have a direct effect on other 
crop rates in Florida, a large increase 
in wages may have a damaging effect on 
farmers whose crops have little or no 
margin of profit. 

A witness on behalf of labor, represent¬ 
ing the International Association of 
Machinists and Aerospace Workers, 
AFL-CIO, testified that the I AM lias a 
contract with one of the principal 
sugarcane growers and processors in the 
Glades area which includes only skilled 
workers and provides wage rates for 
tractor driver from approximately $2.10 
to $2.20 per hour and hourly rates up to 
$2.55 for harvesting equipment opera¬ 
tors. The witness also stated that the 
IAM is the only organization represent¬ 
ing operators in the sugar industry and 
that, although they are not now nego¬ 
tiating with other companies, they hope 
someday to represent the entire industry. 
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Consideration 1ms been given to the 
recommendations and testimony pre¬ 
sented at the public hearing; to the re¬ 
turns, costs, and profits of producing 
sugarcane obtained by field survey for 
recent crops and recast in terms of condi¬ 
tions likely to prevail for the 1971 crop; 
to other standards generally considered 
in wage determinations, including the 
cost of living and the producer’s ability 
to pay; and to the President's current 
economic wage and price stabilization 
program. Analysis of these and other 
relevant factors indicates that the mini¬ 
mum rates established In this determina¬ 
tion are fair and reasonable and within 
the producers* ability to pay. 

The wage determination for Florida 
sugarcane fleldworkers Is normally issued 
by the Department each year in October 
Just prior to the start of harvesting op¬ 
erations. However, on August 15. 1971, 
the President announced a freeze on 
wages and prices for the 90-day period 
ending November 13, 1971. Wage rates 
could not be increased during that period. 
A transition from the 90-day freeze to % 
more flexible system of economic stabili¬ 
zation was provided by Presidential 
Executive Order No. 11627 of October 15. 
The Pay Board, which was established 
under that order, adopted policies on No¬ 
vember 8 governing pay adjustments 
after the general freeze. On and after 
November 14. 1971, permissible annual 
aggregate Increases will be those nor¬ 
mally considered supportable by produc¬ 
tivity improvement and cost of living 
trends. The general pay Increase stand¬ 
ard initially established by the P»T 
Board is 5.5 percent. 

The increase in minimum wage rales 
for both classes of workers has been de¬ 
termined by applying the 5.5 percent gen¬ 
eral pay standard and rounding the re¬ 
sulting rates to the nearest 5-cent in¬ 
crement. Therefore, the increase of F 
cents per hour closely reflects the general 
standard of the Pay Board, with actual 
Increases of 5 percent for tractor drivers 
and principal operators of mechanical 
harvesting and loading equipment and 
5.7 percent for all other workers. The 
productivity of Florida fleldworkers hi* 
increased about 6 percent per year on 
average over the last 10 years, while the 
cost of living has increased slightly more 
than 4 percent during the past 12 months 

As recommended by sugarcane pro¬ 
ducers, this determination retains the 
wwker classifications and the proviso 
for payment of an apprentice rate to in* 
experienced mechanical operators con¬ 
tained in the prior determination The 
wage increases established in the deter¬ 
mination will have some effect on 19^ 
crop wages since about half of the har¬ 
vest work win be performed at the nc* 
rates. The higher rates will be effective 
for most of the production and cultJv** 
tion work on the 1972 crop. 

Tills determination is issued on a con¬ 
tinuing basis and will remain in effect 
until amended or terminated. However, 
the Department will keep the wage situs* 
tion under review and will conduct in¬ 
vestigations and hold hearings annual!) 
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Accordingly, I hereby find and conclude 
that the foregoing wage determination 
will effectuate the wage provisions of the 
Sugar Act of 1948, as amended. 

Kan: The recordkeeping and reporting re¬ 
quirement* of these regulation* hare been 
approved by, and subsequent recordkeeping 
and reporting requirements will be subject 
lo the approval of the Office of Management 
and Budget In accordance with the Federal 
Reports Act of 1842. 

Effective date . This determination shall 
become effective on January 10.1972. 

Signed at Washington. D.C., on De¬ 
cember 22, 1971. 

Kenneth E. Prick, 
Administrator. Agricultural Sta¬ 
bilization and Conservation 
SertHce. 

JJTI Doc.71-1800© Filed 12-27-71;8:60 am| 


PART 864—SUGARCANE; LOUISIANA 

Fair and Reasonable Wage Rates 

Pursuant to the provisions of section 
301(c) <1) of the Sugar Act of 1948. as 
amended (herein referred to as “act 0 ), 
after Investigation and consideration of 
the evidence obtained at the public hear¬ 
ing held in Houma. La., on July 9, 1971, 
the following determination is hereby 
issued. 

The regulations previously appearing 
in these sections under “Determination 
of Wage Hates; Sugarcane; Louisiana" 
remain in full force and effect as to the 
crops to which they were applicable. 

See. 

88423 Requirements. 

88424 Applicability of wage requirements. 
86425 Payment of wages. 

86425 Evidence of compliance. 

864 27 Subterfuge. 

864 28 Claim for unpaid wages. 

86429 Failure to pay all wages in full. 

86420 Checking compliance. 

Authority: Secs. 864 23 to 864 30 Issued 
under tecs, 301, 403. 61 8tat. 920. as amended, 
8«;7UAC. 1131,1163. 

S 86-1.23 Requirements. 

A producer of sugarcane in Louisiana 
shah be deemed to have complied with 
ihe wage provisions of the act if ail per¬ 
sons employed on the farm in production, 
cultivation, or harvesting work, as pro- 
viaed in g 864.24, shall have been paid in 
accordance with the following: 

(a) Wage rates. All such persons shall 
have been paid in full for all such work 
shall have been paid wages In cash 
therefor at rates required by existing 
obligations, regardless of whether 
lh0se obligations resulted from an 
agreement (such as a labor union agree¬ 
ment) or were created by State or Fed- 
er *l legislative action, or at rates as 
****** upon between the producer and 
the worker, whichever is higher, but not 
^ the following, which shall bc- 
c ° fne effective on January 10. 1972, and 
nal1 remain in effect until amended, 
superseded, or terminated; 
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(1) Work performed on a time basis. 

Class of worker: Rate per 

Harvest work: hour 

Harvester and loader operators... 61.75 
Tractor drivers, truck drivers, har¬ 
vester bottom blade operators, 

and hoist operators- I. 70 

All other harvesting workers - 1. 60 

Production and cultivation work: 

Tractor drivers—,.-- 1.65 

All other production and culti¬ 
vation workers —__ 1.60 

(2) Workers 14 and 15 years of age 
and full-time students when employed on 
a time basis. For workers 14 and IS years 
of age and, where the Secretary of Labor 
has by certificate or order provided for 
the employment of full-time students 14 
years of age or older on a part-time basis 
(not to exceed 20 hours in any workweek 
during the time school is in session) or 
on a part-time or a full-time basis dur¬ 
ing school vacations, the rate shall be not 
less tlian 85 percent of the applicable 
hourly rate for the class of worker pre¬ 
scribed in subparagraph (1) of this para¬ 
graph. (The act provides that the em¬ 
ployment of workers under 14 years of 
age. or the employment of workers 14 
and 15 years of age for more than 8 
hours per day. will result in a deduction 
from Sugar Act payments to the pro¬ 
ducer.) 

(3) Handicapped t corkers when em¬ 
ployed on a time basis. The wage rate for 
workers certified by the Regional Direc¬ 
tor, Wage and Hour and Public Contracts 
Divisions. U.8. Department of Labor, 
1931 Ninth Avenue South, Birmingham. 
AL 35205, to be handicapped because of 
age or physical or mental deficiency or 
injury, and whose productive capacity 
is thereby impaired, shall be not less 
than 75 percent of the applicable hourly 
rate for the class of worker prescribed 
in subparagraph (1) of this paragraph. 

(4) Work performed on a piecework 
basis. The piecework rate for any opera¬ 
tion shall be as agreed upon between 
the producer and the worker. The hourly 
rate of earnings of each worker em¬ 
ployed on piecework during each pay 
period (not to be in excess of 2 weeks) 
shall average for the time worked at 
piecework rates during such pay period 
not less than the applicable hourly rate 
for the class df worker prescribed in sub- 
paragraph 8 (1). (2), and (3) of this 
paragraph. 

(b) Compensable working time. For 
work performed under paragraph (a) of 
this section, compensable working time 
commences at the time the worker is re¬ 
quired to start work and ends upon com¬ 
pletion of work In the field, except time 
taken out for meals during the working 
day. If the producer requires the opera¬ 
tor of mechanical equipment, driver of 
animals, or any other class of worker to 
report to a place other than the field, 
such an assembly point or a tractor shed 
located on the farm, the time spent in 
transit from such place to the field and 
from the field to such place is compen¬ 
sable working time. Time spent in per¬ 
forming work directly related to the 
principal work performed by the worker. 
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such as servicing equipment, is compen¬ 
sable working time. Time of the worker 
while being transported from a central 
recruiting point or labor camp to the 
farm is not compensable working time. 

(c) Equipment necessary to perform 
work assignment. The producer shall fur¬ 
nish without cost to the worker any 
equipment required in the performance 
of any work assignment. The worker may 
be charged for the cost of such equip¬ 
ment in the event of its loss or destruc¬ 
tion through negligence of the worker. 
Equipment includes, but is not limited 
to, hand and mechanical tools and spe¬ 
cial wearing apparel, such as boots and 
raincoats, required to discharge the work 
assignment. 

§ 864.24 Appli' ibillty of wage require¬ 
ments. 

The wage requirements of this part 
apply to all persons who are employed 
or who work on the farm in operations 
directly connected with the production, 
cultivation, or harvesting of sugarcane 
on any acreage from which sugarcane 
is marketed or processed for the pro¬ 
duction of sugar, harvested for seed, or 
any acreage which qualifies as bona fide 
abandoned. Such persons Include field 
overseers or supervisors while directing 
other workers, and those workers em¬ 
ployed by an independent contractor 
who perform services on the farm. The 
wage requirements are not applicable to 
persons who voluntarily perform work 
without pay on the farm for a religious 
or charitable Institution or organiza¬ 
tion; inmates of a prison who work on a 
farm operated by the prison; truck 
drivers employed by a contractor en¬ 
gaged only in hauling sugarcane; mem¬ 
bers of a cooperative arrangement among 
producers for the exchange of labor to 
be performed by themselves or mem¬ 
bers of their families; persons who have 
an agreement with the producer to per¬ 
form all work on a specified acreage in 
return for a share of the crop or crop 
proceeds if such share, including the 
share of any Sugar Act payments, re¬ 
sults in earnings at least as much as 
would otherwise be received in accord¬ 
ance with the requirements of this part 
for the work performed; Independent 
contractors and members of their im¬ 
mediate families; or workers perform¬ 
ing services which are indirectly con¬ 
nected with the production, cultivation, 
or harvesting of sugarcane, including 
but not limited to mechanics, welders, 
and other maintenance workers and 
repairmen. 

§ 864.25 Payment of wage*. 

Workers shall be paid in cash for all 
work performed, except to the extent 
that the cash payment is reduced by the 
following deductions: Cash advances 
made to the worker by the producer; the 
market value or the amount agreed upon 
for supplies furnished by the producer 
at the request of the worker ; meals, lodg¬ 
ing. and transportation expense which 
the producer agreed to furnish for a 
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stated amount: and mandatory deduc¬ 
tions such as taxes and social security 
contributions. In addition, a producer 
may deduct the amounts he has paid to a 
third party on behalf of the worker in 
connection with his employment as a 
farm worker which are acknowledged in 
w riting signed by the worker or his agent 
or substantiated by other evidence ac¬ 
ceptable to the county ASC committee to 
be an indebtedness of the worker, and 
which cover the expense of services and 
benefits furnished the worker by the 
third party, and which the worker or 
tils agent has agreed may be deducted 
from his wages, such as public utilities, 
medical services, group hospitalization 
or oilier insurance for the benefit of the 
worker. As evidence of payments to a 
third party for which a deduction is 
made from the earnings of a worker, the 
producer shall maintain for a period of 
3 years, for the inspection of the worker 
and the local county ASCS office, re¬ 
ceipted bills or other written satisfac¬ 
tory evidence that support such deduc¬ 
tions. Payments made to a labor oootrac¬ 
tor, supervisor, or labor trainer, or the 
cost of meals, lodging, transportation, 
and Insurance covering injury or illness 
resulting from employment, any or all 
of which the producer agreed to furnish 
the worker free of charge, shall not be 
deducted from cash wages due the 
worker. When any deductions are made, 
the producer shall furnish to the worker, 
at time of settlement, a statement show, 
ing the gross amount of wages due for 
work performed and the amount of each 
deduction properly identified. 

§ 861.26 Evidence of romplinner. 

Each producer subject to the pro¬ 
visions of this part shall keep and pre¬ 
serve, for a period of 3 years following 
the date on which his application for a 
Sugar Act payment is filed, such wage 
records as will demonstrate that each 
worker has been paid In full in accord¬ 
ance with the requirements of this port. 
Wage records should set forth dates work 
was performed, the class of work per¬ 
formed. units of work (piecework or 
hours >. agreed upon rates per unit of 
work, total earnings and any permissible 
deductions, and the amount paid each 
worker. The producer shall furnish upon 
request to the appropriate Agricultural 
Stabilization and Conservation County 
Committee such records or other evi¬ 
dence as may satisfy such committee 
that the requirements of this part have 
been met. 

g 861.27 Subterfuge. 

The producer shall not reduce the 
wage rates to workers below those deter¬ 
mined In accordance with the require¬ 
ments of this part through any 
subterfuge or device whatsoever. 

8 861.28 (laim for unpaid wages. 

Any person who believes he has not 
been paid in accordance with this part 
may file a wage claim with the local 
Agricultural Stabilization and Conser¬ 
vation County Committee against the 
producer on whose farm the work was 
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performed. Such claim must be filed on 
Form SU-191 entitled "Claim Against 
Producer for Unpaid Wages/' within 2 
years from the date the work with re¬ 
spect to which the claim is made was 
performed. Detailed instructions and 
Forms SU-191 are available at the local 
county ASCS office. Upon receipt of a 
w r age claim the county office shall there¬ 
upon notify the producer against whom 
the claim is made concerning the repre¬ 
sentation made by the worker. The 
county ABC committee shall arrange for 
such investigation as it deems necessary 
and the producer and worker shall be 
notified m writing of its recommenda¬ 
tion for settlement of the claim. If either 
party Is not satisfied with the recom¬ 
mended settlement, an appeal may be 
made to the Louisiana State Agricultural 
Stabilization and Conservation Com¬ 
mittee. 3737 Government Street, 
Alexandria, LA 71303, which shall like¬ 
wise consider the facts and notify the 
producer and worker In writing of its 
recommendation for settlement of the 
claim. If the recommendation of the 
State ASC committee is not acceptable, 
either party may file an appeal with the 
Deputy Administrator. State and County 
Operations, Agricultural Stabilization 
and Conservation Service, U.S. Depart¬ 
ment of Agriculture, Washington, D.C. 
20250. All such appeals shall be filed 
within 15 days after the date the written 
notice of the recommended settlement 
is mailed by the respective committee, 
otherwise such recommended settlement 
will be applied In making payments 
under the act. If a claim is appealed to 
the Deputy Administrator. State and 
County Operations, his decision shall be 
binding on all parties insofar as pay¬ 
ments under the act ore concerned. Ap¬ 
peals procedures are set forth and 
explained fully in Part 780 of this Title 7 
of the Code of Federal Regulations (7 
CFR 7801. 

§ 864.29 Failure to pay* all wage* in full. 

<&> Notwithstanding the provisions of 
this part requiring that all persons em¬ 
ployed on the farm in the production, 
cultivation, or harvesting of sugarcane 
be paid In full for all such work as one 
of the conditions to be met by a producer 
for payment under the act, if the pro¬ 
ducer has failed to meet this condition 
but has met all other conditions, a por¬ 
tion of such payment, representing the 
remainder after deducting from the pay¬ 
ment the amount of accrued unpaid 
w'ages, may be disbursed to producer(s) 
upon a determination by the county 
committee (1) that the producer has 
made a full disclosure to the county com¬ 
mittee or its representatives of any 
known failure to pay all workers on the 
farm wages in full as a condition for 
payment imdcr the Sugar Act; and (2) 
that either (1) the failure to pay all 
workers their wages in full was caused 
by the financial inability of tiie producer, 
or (li> the failure to pay all workers in 
full was caused by an inadvertent error 
or was not the fault of the producer or 
his agent, and the producer lias used 
reasonable diligence to locate and to pay 
in full the wages due all such workers. 


If the county committee makes the de¬ 
termination as heretofore provided In 
this paragraph, such committee sliail 
cause to be deducted from the payment 
for the farm the full amount of the un¬ 
paid wages which shall be paid promptly 
to each worker involved if he can be 
located, otherwise the amount due shad 
be held for his account, and the re¬ 
mainder of the payment for the farm, if 
any. shall be made to the producer If 
the county committee determines that 
the producer did not pay all workers in 
full because of an Inadvertent error that 
was not discovered until after he received 
his Sugar Act payment, the producer 
shall be placed on the claims control 
record for the total amount of the un¬ 
paid wages. 

(b> Except as provided in paragraph 
(a) of this section, if upon Investigation 
the county committee determines that 
tiie producer failed to pay all workers oa 
the farm the required wages, the entire 
Sugar Act payment with respect to such 
farm shall be withheld from the pro¬ 
ducer until such time as evidence is pre¬ 
sented to the county committee which 
will satisfy the county committee that 
all workers have been paid in full the 
wages earned by them, or if unpaid 
workers cannot be located and the 
county committee determines that the 
producer used reasonable diligence to lo¬ 
cate such workers, the amounts of un¬ 
paid wages shall be deducted from the 
Sugar Act payment computed for the 
farm and the balance released to the pro¬ 
ducer after the expiration of 1 year from 
the date payment would otherwise be 
made. If payment had been made to the 
producer prior to the county committees 
determination that all workers on the 
form have not been paid in full, the pro¬ 
ducer shall be placed on the claims con¬ 
trol record for the total payment until 
the county committee determines that all 
workers on the farm have been paid in 
full, the producer refunds the entire 
amount of the debt, or a setoff In the 
amount of the debt Is made from a pro¬ 
gram payment otherwise due the pro¬ 
ducer, or the county committee after de¬ 
termining that the producer used reason¬ 
able diligence to locate such workers has 
recovered from such producer the 
amount of unpaid wages computed for 
the farm. 

§ 864.30 Checking compliance. 

The procedures to be followed by 
county ASCS offices in checking compli¬ 
ance with the wage requirements of thk 
Part are set forth under the heading 
“Wage Rate Determinations'* in Hand¬ 
book 3-SU, issued by the Deputy Ad¬ 
ministrator. State and County Opera¬ 
tions. Agricultural Stabilization and 
Conservation Servloe. Copies of Hand¬ 
book 3-SU may be inspected at local 
county ASCS offices and copies may 
obtained from the Louisiana State ASCS 
Office, 3737 Government Street, Alexan¬ 
dria, LA 71303. 

Statement op Bases and Considerations 

General. The foregoing determination 
provides fair and reasonable wage rates 
to be paid for work performed by person** 
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employed on the form tn the production, 
cultivation, or harvesting of sugarcane in 
Louisiana as one of the conditions with 
which producers must comply to be eligi¬ 
ble for payments under the act. 

Requirements of the act and standards 
employed . Section 301(c)(1) of the act 
requires that all persons employed on the 
farm in the production, cultivation, or 
harvesting of sugarcane with respect to 
which an application for payment is 
made, shall have been paid wages there¬ 
for at rates not less than those that may 
be determined by the Secretary to be fair 
nnd reasonable after investigation and 
due notice and opportunity for public 
bearing, and in making such determina- 
tkm. the Secretary shall take into con¬ 
sideration the standards therefor for¬ 
merly established by him under the Agri¬ 
cultural Adjustment Act. as amended 
d.e., cost of living, prices of sugar and 
byproducts, income from sugarcane, and 
cost of production), and the differences 
in conditions among the various sugar- 
producing areas. 

Wage determination. This determina¬ 
tion differs from the prior determination 
in that minimum hourly wage rates are 
increased 10 cents per hour for all classes 
of workers. The new minimum hourly 
wage rates established during the har¬ 
vest season are $1.75 for harvester and 
loader operators. $1.70 for tractor 
drivers, and $1.60 for all other workers. 
During the production and cultivation 
reason, minimum wages arc $1.65 for 
tractor drivers and $1.60 for all other 
workers. Other provisions of the prior 
determination continue unchanged. 

A public hearing was held in Houma. 
La., on July 9. 1971, at which interested 
persons were afforded the opportunity to 
testify on whether the wage rates estab¬ 
lished for Louisiana sugarcane fieldwork- 
era in the wage determination which 
became effective on October i2. 1970, 
continue to be fair and reasonable under 
the circumstances, or whether such de- 
tcnninaUon should be amended. 

Witnesses appearing at the public 
bearing on behalf of sugarcane workers 
lenemlly recommended a minimum wage 
of $2 to $2.65 per hour. One such witness 
testified that while $2 an hour should 
be the minimum wage for unskilled 
workers, higher wages for skilled workers 
should be comparable to workers of 
similar skills in industry, as these people 
ora skilled mechanics and more closely 
raiated to industrial workers than to 
farmworkers. Another witness recom- 
that sugarcane workers be cov- 
by laws providing medical and other 
[nnge benefits and permitted the right 
^organize and bargain collectively. He 
that now technology and indus- 
tftal progress has resulted in the em- 
woyment 0 f fewer sugarcane workers, but 
«jat the remaining workers’ wages do not 
meet any of the benefits associated with 
*** Progress. 

Other witnesses supported their rec- 
r™)(?ndations of higher wages by point- 
out the hardships endured by sugar- 
field workers as a result of low 
A student at Tuiane Medical 
Presented a summary of a pre¬ 
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liminary health study and medical serv¬ 
ice project conducted in March 1971 on 
107 sugarcane field workers In Louisiana. 
According to the witness, results of the 
experiment showed that of the 37 adults 
examined, only two were found to be 
medically normal, and only eight were 
not in need of immediate medical care. 
The witness also pointed out that while 
the average family of four must spend 
about $600 a year for medical needs, the 
disposable income of sugar workers for 
medical expenses for a family of four is 
well below this figure. 

A professor of agricultural economics 
at Louisiana State University presented 
an analysis of economic conditions on 
Louisiana sugarcane farms. The witness 
stated that wage rates have been in¬ 
creased every year since 1961, even in 
years of adverse growing and harvest¬ 
ing conditions. He testified further that 
acreage allotments u ? ere reestablished 
for Lousiana sugarcane growers for the 
1965 crop and have remained in effect 
through the 1971 crop, thereby lowering 
total returns and increasing unit costs. 
The witness concluded his testimony by 
stating that his analysis shows that 
labor has benefited more from techno¬ 
logical advancements than the sugar¬ 
cane farmer. 

Another Witness, testifying on behalf 
of sugarcane producers, recommended 
that harvester and loader operators en¬ 
gaged In planting operations not be 
classified as performing harvest w>ork. 
He suggested that the present general 
classification “Production and Cultiva¬ 
tion Work” be changed to “Production. 
Cultivation and Planting Work”, and 
that its subclassification “Tractor Driv¬ 
ers” be changed to “Tractor Drivers and 
Operators of Other Mechanical Equip¬ 
ment” in order to include harvester and 
loader operators engaged in planting op¬ 
erations. The witness also recommended 
wage increases of 15 cents per hour for 
harvester and loader operators during 
harvest w r ork; 10 cents per hour for trac¬ 
tor drivers and opemtors of other 
mechanical equipment during harvest 
work and during production, cultivation, 
and planting work; and 5 cents per hour 
for all other workers in both general 
classifications. Finally, the witness rec¬ 
ommended that field overseers and 
supervisors not be covered by the mini¬ 
mum wage requirements. In support of 
his recommended wage Increases, the 
witness testified that the skill and type 
of work required of the harvester and 
loader operators during the harvest sea¬ 
son justify a larger increase for them 
than for tractor drivers and operators of 
other mechanical equipment; that the 
proposed minimum rates for mechanical 
equipment operators, who make up the 
vast majority of the work force, are up to 
50 cents per hour in excess of the mini¬ 
mum rates for all classes of agricultural 
workers under the Fair Labor Stand¬ 
ards Act and up to 20 cents per hour in 
excess of the hourly minimum provided 
for all industrial workers; and that the 
proposed increases are the largest that 
Louisiana sugarcane producers have 
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the ability to pay under favorable 
conditions. 

Consideration has been given to the 
testimony presented at the public hear¬ 
ing; to the returns, costs, and profits of 
producing sugarcane obtained by field 
survey for prior crops and recast in terms 
of price and production conditions likely 
to prevail for the 1971 crop; to other 
standards generally considered in wage 
determinations, including the cost of 
living and the producers* ability to pay; 
and to the President's current economic 
wage and price stabilization program. 
Analysis of these and other relevant 
factors Indicates that the minimum rates 
established in this determination are 
fair and reasonable and within the pro¬ 
ducers' ability to pay. 

The wage determination for Louisiana 
sugarcane field workers is normally is¬ 
sued by the Department each year in 
early October Just prior to the start of 
harvesting operations. However, on Au¬ 
gust 15, 1971, the President announced 
a freeze on wages and prices for the 90- 
day period ending November 13. 1971. 
Wage rates could not be increased during 
that period, a transition from the 90- 
day freeze to a more flexible system of 
economic stabilization was provided by 
Presidential Executive Order No. 11627 
of October 15. The Pay Board, which Was 
established under that order, adopted 
policies on November 8 governing pay 
adjustments after the general freeze. On 
and after November 14, 1971, permissible 
annual aggregate Increases will be those 
normally considered supportable by pro¬ 
ductivity improvement and C06t of living 
trends. The general pay increase stand¬ 
ard initially established by the Pay 
Board is 5.5 percent. 

The increase in minimum wage rates 
for all classes of workers has been 
determined by applying the 5.5 percent 
general pay standard and rounding the 
resulting rates to the nearest 5-cent in¬ 
crement. Therefore, the increase of 10 
cents per hour slightly exceeds the gen¬ 
eral standard, with the actual increases 
ranging from 6.1 percent for the highest 
skilled worker to 6.7 percent for the 
lowest skilled worker. Improvement in 
the productivity of Louisiana fleld¬ 
workers has averaged about 4 percent 
per year during the past 10 years but has 
entailed Increased costs for equipment. 
The cost of living has increased slightly 
more than 4 percent during the past 12 
months. The wage increases established 
in this determination will have little 
effect on 1971 crop wages since all of the 
cultivating work and most of the harvest 
work will have been performed at the 
rates that became effective on Octo¬ 
ber 12, 1970. However, the higher rates 
will be effective for most of the produc¬ 
tion and cultivation work on the 1972 
crop. 

The recommendation of producers for 
an increase of 15 cents per hour for the 
highest skilled workers and only 5 cents 
for the lowest skilled workers has not 
been adopted. A 15-cent increase would 
exceed the Pay Board guidelines and a 5- 
cent Increase would give the class of 
workers In greatest need of more Income 
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little more than the increase in the cost 
of living. 

This determination is Issued on a con¬ 
tinuing basis and will remain In effect 
until amended or terminated. However, 
the Department will keep the wage situ¬ 
ation under review and will conduct in¬ 
vestigations and hold hearings annually. 

Accordingly. I hereby find and con¬ 
clude that the foregoing wage deter¬ 
mination will effectuate the wage provi¬ 
sions of the Sugar Act of 1948, as 
amended. 

Not*: The recordkeeping and reporting 
requirement* of these regulations hare been 
approved by. and subsequent recordkeeping 
and reporting requirements will be subject 
to the approval of the Office of Management 
and Budget In accordance with the Federal 
Reports Act of 1948. 

Effective date . This determination 
shall become effective on January 10, 
1972. 

Signed at Washington, D.C., on De¬ 
cember 22, 1971. 

Kenneth E. Frick. 

Administrator . Agricultural Sta¬ 
bilization and Conservation 
Service. 

[FR Doc.71-18010 Filed 12-37-71:8:50 ami 


Chapter IX—Consumer and Market¬ 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, 
Nutsl, Department of Agriculture 

(Lemon Reg. 618] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 
§ 910.813 Lemon Regulation 313. 

(a) Findings. (1) Pursuant to the 
marketing agreement, as amended, and 
Order No. 910. as amended (7 CFR Part 
910; 36 PH. 9061 ) , regulating the han¬ 
dling of lemons grown in California and 
Arizona, effective under the applicable 
provisions of the Agricultural Marketing 
Agreement Act of 1937. as amended (7 
UJ3.C. 601-674). and upon the basis of 
the recommendations and information 
submitted by the Lemon Administrative 
Committee, established under the said 
amended marketing agreement and 
order, and upon other available Informa¬ 
tion. it Is hereby found that the limita¬ 
tion of handling of such lemons, as here¬ 
inafter provided, will tend to effectuate 
the declared policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the pub¬ 
lic interest to give preliminary notice 
engage in public rule making procedure, 
and postpone the effective date of this 
section until 30 days after publication 
hereof in the Federal Register (5 UJ5.C. 
553) because the time Intervening be¬ 
tween the date when Information upon 
which this section is based became avail¬ 
able and the time when this section must 
become effective in order to effectuate the 
declared policy of the act is insufficient, 
and a reasonable time Is permitted, under 
the circumstances, for preparation for 


such effective time; and good cause exists 
for making the provisions hereof effective 
as hereinafter set forth. The committee 
held an open meeting during the current 
week, after giving due notice thereof, to 
consider supply and market conditions 
for lemons and the need for regulation; 
interested persons were afforded an op¬ 
portunity to submit information and 
views at this meeting; the recommenda¬ 
tion and supporting information for reg¬ 
ulation during the period specified herein 
were promptly submitted to the Depart¬ 
ment after such meeting was held; the 
provisions of this section, including its 
effective time, arc identical with the 
aforesaid recommendation of the com¬ 
mittee. and information concerning such 
provisions and effective time has been 
disseminated among handlers of such 
lemons; it is necessary, in order to effec¬ 
tuate the declared policy of the act, to 
make this section effective during the 
period herein specified; and compliance 
with this section will not require any spe¬ 
cial preparation on the part of persons 
subject hereto which cannot be completed 
on or before the effective date hereof. 
Such committee meeting was held on 
December 21. 1971. 

(b) Order. (1) The quantity of lemons 
grown In California and Arizona which 
may be handled during the period De¬ 
cember 26. through January 1. 1972, Is 
hereby fixed at 180,000 cartons. 

(2) As used in this section, “handled” 
and “carton(s)” have the same meaning 
as when used in the said amended mar¬ 
keting agreement and order. 

(Beet. 1-19, 48 8tat. 81. as amended: 7 US,C. 
601-874) 

Dated: December 22, 1971. 

Paul A. Nicholson, 
Deputy Director , Fruit and Veg¬ 
etable Division , Consumer and 
Marketing Service. 

[FR Doc.71-16903 Filed 13-23-71:8:47 am] 


PART 947—IRISH POTATOES GROWN 
IN MODOC AND SISKIYOU COUN¬ 
TIES, CALIFORNIA, AND IN ALL 
COUNTIES IN OREGON EXCEPT 
MALHEUR COUNTY 

Expenses, Rate of Assessment and 
Late Payment Charges 

Notice of rule making regarding the 
proposed expenses, rate of assessment 
and late payment charges to be effective 
under Marketing Agreement No. 114, as 
amended, and Order No. 947, as amended 
(7 CFR Part 947). regulating the han¬ 
dling of Irish potatoes grown in Modoc 
and Siskiyou Counties In California and 
in all counties In Oregon except Malheur 
County, was published in the Decem¬ 
ber 14. 1971, Federal Register (36 Pit. 
23728). This regulatory program is effec¬ 
tive under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U8.C. 601 et seq.). The notice afforded 
interested persons an opportunity to file 
written data, views, or arguments per¬ 
taining thereto not later than 7 days 
following publication in the Federal 
Register. None was filed. 


After consideration of all relevant 
matters. Including the proposals set forth 
in the aforesaid notice which were rec¬ 
ommended by the Oregon-California 
Potato Committee, established pursuant 
to the said marketing agreement and 
order, it is hereby found and determined 
that: 

§ 917.321 Expenses rate of a**e»»mrot 
ami lair payment charge*. 

(a) The reasonable expenses that are 
likely to be incurred during the fiscal 
period beginning July 1.1971, and ending 
June 30. 1972. by the Orcgon-Califomia 
Potato Committee for its maintenance 
and functioning, and for such purpose* 
as the Secretary determines to be appro¬ 
priate, will amount to $34,565. 

(b) The rate of assessment to be paid 
by each handler In accordance with the 
Marketing Agreement and this part shall 
be one-half of one cent ($0,005 > per 
hundredweight of potatoes handled by 
him as the first handler thereof during 
said fiscal period: Provided , That seed 
potatoes and potatoes for canning, freez¬ 
ing and “other processing** as defined to 
the amendment to the act (Public Law 
91-196) shall be exempt. 

(c) In accordance with the provisions 
of l 947.41, late payment charges of $1 
per month or 1 percent per month, 
whichever is greater, shall be charged on 
the unpaid balance for each past-due ac¬ 
count. An account is past-due 60 days 
after the billing date. 

(d) Unexpended income In excess of 
expenses for the fiscal period ending 
June 30, 1972. may be carried over as a 
reserve. 

<e) Terms used in Uiis section have the 
same meaning as when used in said mar¬ 
keting agreement and this part. 

(Sec*. 1-19, 48 Stat. 31. as amended; 7 UA.C. 
601-874) 

Dated: December 22.1971. 

Paul A. Nicholson, 
Deputy Director, Fruit and 
Vegetable Division, Consumer 
and Marketing Service. 

[FR Doc.71-18004 Filed 12-27-71:8:60 ami 


PART 967—CELERY GROWN IN 
FLORIDA 

Expenses and Rate of Assessment 

Notice of rule making regarding the 
proposed expenses and rate of assess¬ 
ment, to be effective under Marketing 
Agreement No. 149 and Order No. 
both as amended (7 CFR Part 967) reg¬ 
ulating the handling of celery grown in 
Florida was published In the Federal 
Register December 14, 1971 (36 
23728). This regulatory program is «* 
fectlve under the Agricultural Marketing 
Agreement Act of 1937, as amended ^ 
U.S.C. 601 et seq.). The notice afforded 
interested persons an opportunity to sub¬ 
mit written data, views, or arguments 
pertaining thereto not later than 7 day* 
following publication in the Fe^erai* 
Register. None was filed. 

After consideration of all relevant 
matters, including the proposals set form 
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in the aforesaid notice which were unani¬ 
mously recommended by the Florida 
Celery Committee, established pursuant 
to said marketing agreement and this 
part it is hereby found and determined 
that: 

§967*207 E\pfd»r» and ralf of om«i* 

men!. 

(a> The expenses that are reasonable 
and likely to be incurred during the fis¬ 
cal year ending July 31. 1972. by the 
Florida Celery Committee for its main¬ 
tenance and functioning and for such 
purposes as the Secretary may determine 
to be appropriate, will amount to $40,350. 

(b) The rate of assessment to be paid 
by each handler in accordance with the 
marketing agreement and this part shall 
be one-half of 1 cent ($0,005) per crate 
of celery handled by him as the first han¬ 
dler thereof during said fiscal year. 

<c> As provided in i 967.62. unex¬ 
pended income in excess of expenses for 
the fiscal year ending July 31. 1972. may 
be carried over as an operating reserve. 

(d) Terms used in this section have 
the same meaning as when used in the 
marketing agreement and this part. 

It is hereby found that good cause 
exists for not postponing the effective 
date of this section until 30 days after 
publication in the Federal Register (5 
Uj 8.C. 553) in that: (1) The relevant 
provisions of said marketing agreement 
mid UUs part require that the rate of 
assessment fixed for a particular fiscal 
rear shall be applicable to all assessable 
celery from the beginning of such fiscal 
year, and (2) the current fiscal year 
began on August 1. 1971. and the rate 
of assessment herein fixed will auto¬ 
matically apply to all assessable celery 
beginning with such date. 

(Seen, 1-19, 48 8tat. 31. as amended; 7 UJ8.C. 

eoi-874) 

Dated: December22.1971. 

Paul A. Nicholson. 

Deputy Director . Fruit and Veg¬ 
etable Division. Consumer and 
Marketing Service. 

IWt Doc.71-18905 Filed 12-27-71; 8:50 am] 


Chapter X—Consumer and Marketing 
Service (Marketing Agreements and 
Orders; Milk) Department of Agri¬ 
culture 


(Milk Order No. 106) 

PART 1106—MILK IN THE OKLA¬ 
HOMA METROPOLITAN MARKET¬ 
ING AREA 

^designation of Effective Date of 
Suspension of Certain Provisions 


This order redesignates the effective 
of the suspension of provisions spcc- 
rf d J? crein of the order regulating the 
pruning of milk in the Oklahoma metro- 
^htan marketing area. 

I07?e 0lxkr ****** May 28. 1971 (36 FJR. 
JT5) pursue iq the provisions of the 
Marketing Agreement Act 
as amended (7 U.8.C. 601 et seq.). 
yecined the suspension of certain provi¬ 


sions of the Oklahoma metropolitan 
order effective June 15. 1971. By order 
issued June 11. 1971. the effective date 
of suspension of the provisions cited 
herein was deferred to September 1,1971. 
and by subsequent redesignations the 
effective date was deferred to January 1. 
1972 (36 F.R. 11511. 36 F.R. 17492. 36 Fit. 
20742). 

The effective date of suspension is 
hereby changed to February' 1« 1972. with 
respect to the following provisions of the 
Oklahoma metropolitan order: 

1. In 1 1106.9. paragraph (c). 

2. In i 1106.11. the portion of para¬ 
graph (c) which reads: "which owns 
or operates a plant described in 
* 1106.9(0.- 

Statement of consideration. This order 
defers until February 1. 1972. the effec¬ 
tive date of the suspension of the provi¬ 
sions of the Oklahoma metropolitan milk 
order under which a cooperative associa¬ 
tion may designate pool status for a plant 
operated by the cooperative association. 

Delay of the effective date will allow 
plants currently pooled under this pro¬ 
vision to continue In such status pending 
a decision on the record of a public 
hearing commenced August 24. 1971, in 
which pooling of such plants was an 
issue. 

It is therefore ordered . TTiat the effec¬ 
tive date of the suspension with respect 
to the above designated order provisions 
Is February 1, 1972. 

(Secs. 1-19. 48 Stat. 31. as amended; 7 UAC. 
601-674) 

Signed at Washington. D.C., on 
December 22. 1971. 

Philip C. Olsson. 

Acting Assistant Secretary. 

(FR Doc.71-18907 Filed 12-27-71:8:50 am) 

Title 9—ANIMALS AND 
ANIMAL PRODUCTS 

Chapter I—Animal and Plant Health 

Service. 1 Department of Agriculture 

SUBCHAPTER C—-INTERSTATE TRANSPORTATION 
OF ANIMALS AND POULTRY 

| Docket No. 71-605] 

PART 76—HOG CHOLERA AND 

OTHER COMMUNICABLE SWINE 

DISEASES 

Areas Quarantined 

Pursuant to provisions of the Act of 
May 29. 1884. as amended, the Act of 
February 2. 1903, as amended, the Act of 
March 3. 1905, as amended, the Act of 
September 6. 1961. and the Act of July 2. 
1962 (21 UB.C. 111-113. 114g, 115, 117. 
120. 121. 123-126. 134b. 134f>. Part 76, 


‘The fun ction s prescribed In Part 76 of 
Chapter I. 0 CTO. have been transferred from 
the Agricultural Research Service, US. 
Department of Agriculture, to the Animal 
and Plant Health Service of the Department 
(36 F.R. 20707). 


Title 9. Code of Federal Regulations, 
restricting the interstate movement of 
swine and certain products because of 
hog cholera and other communicable 
swine diseases, is hereby amended in the 
following respects: 

In | 76.2. the introductory portion of 
paragraph (e> is amended by adding 
thereto the name of the State of Texas; 
paragraph (f) is amended by deleting 
the name of the State of Texas; and a 
new subparagraph (e)(1) relating to the 
State of Texas is added to read: 

§ 76.2 Notice relating to existence of 
liog cholera, prohibition of move¬ 
ment of any hog cholera virus, excep¬ 
tion*; spread of di*ea.«e through raw 
garbage; quarantines; eradication 
States; and free States. 


(«)••• 

(1) Texas. 

(i) That portion of the State of Texas 
comprised of all of Hidalgo. Willacy, and 
Cameron Counties. 

(ii) That portion of Victoria County 
bounded by a line beginning at the junc¬ 
tion of the Vlctoria-Gollad County line 
and UB. Highway 59; thence, following 
UB. Highway 59 in a northeasterly 
direction to UB. Highway 87; thence, 
following UB. Highway 87 in a north¬ 
westerly direction to Farm-to-Market- 
Road 447; thence, following Farm-to- 
Market-Road 447 in a southwesterly di¬ 
rection to Farm-to-Market-Road 236; 
thence, following Farm-to-Market-Road 
236 in & southeasterly direction to Farm- 
to-Market-Road 622; thence, following 
Farm-to-Market-Road 622 in a south¬ 
westerly direction to the Victoria-Goliad 
County line; thence, following the Vlc- 
torla-Gollad County line in a generally 
southerly direction to its Junction with 
UB. Highway 59, 


(Secs. 4-7. 23 Stat. 32. as amended; seen. 1 
and 2. 32 Stat. 791-792, os amended; sect. 
1-4. 33 Stat. 1264. 1265, aa amended: sec I, 
75 Stat. 481, sees. 3 and 11, 76 Stat. 130. 132; 
21 UB.C. 111-113. H4g. 115, 117, 120. 121, 
123-126, 134b, 134f; 29 F.R 16210, an 

amended) 

Effective date. The foregoing amend¬ 
ment shall become effective upon issu¬ 
ance. 

The amendment quarantines all of 
Hidalgo, Willacy, and Cameron Counties 
and a portion of Victoria County in 
Texas because of the existence of hog 
cholera. This action is deemed necessary 
to prevent further spread of the disease. 
The restrictions pertaining to the inter¬ 
state movement of swine and swine 
products from or through quarantined 
areas as contained in 9 CFR Part 76. as 
amended, will apply to the quarantined 
counties and portion of county. 

The amendment deletes Texas from 
the list of hog cholera eradication States 
In i 76.2(f), and the special provisions 
pertaining to the interstate movement 
of swine and swine products from or to 
such eradication States are no longer 
applicable to Texas. 

Insofar as the amendment Imposes 
certain further restrictions necessary to 
prevent the interstate spread of hog 
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cholera, it must be made effective im¬ 
mediately to accomplish its purpose in 
the public interest. Insofar as it relieves 
restrictions, it should be made effective 
promptly in order to be of maximum 
benefit to affected persons. It does not 
appear that public participation In this 
rule making proceeding would make ad¬ 
ditional relevant Information available 
to this Department. 

Accordingly, under the administrative 
procedure provisions in 5 UJS.C. 553, it 
is found upon good cause that notice and 
other public procedure with respect to 
the amendment ore impracticable, un¬ 
necessary. and contrary to the public in¬ 
terest. and good cause Is found for mak¬ 
ing it effective less than 30 days after 
publication in the Federal Register. 

Done at Washington. D.C., tills 22d 
day of December 1971. 

F. J. Muliiern, 
Administrator . 

Animat and Plant Health Service. 

IKR Doc.71-18908 Filed 12-27-71:8:60 amj 

Title 14—AERONAUTICS 
AND SPACE 

Chapter I—Federal Aviation Adminis¬ 
tration, Department of Transportation 

[Docket No. 11594, Arndt. 39-1309] 

PART 39—AIRWORTHINESS 
DIRECTIVES 

Piper Model PA-18 Series Airplanes 
Modified in Accordance With Sup¬ 
plemental Type Certificate SA 136AL 

There has been a report that a number 
of Piper Model PA-18 series airplanes 
with the Lycoming 0-320 (150 h.p.) 
engine installed in accordance with Sup¬ 
plemental Type Certificate 8A 136AL. 
have engine mount assembly P/N 12351 
or P/N 12351-11 intailed which are not 
designed to withstand the loads Imposed 
by the Lycoming 150 h.p. engine. The 
operation of those aircraft with those 
engine mounts installed could result in 
an engine mount failure. Since this con¬ 
dition is likely to exist or develop in other 
airplanes of the same type design, an 
airworthiness directive Is being issued to 
require the replacement of engine mount 
P/N’s 12351 and 12351-11. with engine 
mount assembly P/N 12351-12. which is 
capable of withstanding the loads im¬ 
posed by the Lycoming 0-320 (150 h.p.) 
engine. The AD requires the replacement 
to be accomplished in accordance with 
Piper Drawing Number 12351. Mount 
Assembly-Engine, including Revision J 
dated January 18. 1968, or an equivalent 
approved by the Chief. Engineering and 
Manufacturing Branch of an FAA region 
(or in the case of the Western Region, 
the Chief. Aircraft Engineering Divi¬ 
sion). within the next 25 hours* time In 
service after the effective date of this AD. 

8ince a situation exists that requires 
Immediate adoption of this regulation, it 
U found that notice and public proce¬ 


RULES AND REGULATIONS 

dure hereon are impracticable and con¬ 
trary to the public interest and good 
cause exists for making this amendment 
effective in less than 30 days. 

In consideration of the foregoing, and 
pursuant to the authority delegated to 
me by the Administrator (14 CFR 11.89), 
S 39.13 of Part 39 of the Federal Aviation 
Regulations is amended by adding the 
following new airworthiness directive: 

Pro. Applies to Piper Model PA-18 series 
airplanes which have been modified in 
accordance with Supplemental Type 
Certificate SA 136AL. 

Compliance U required as indicated. 

To prevent possible failure of the engine 
mount, within the next 25 hours* time Ln 
service after the effective date of this AD. 
unless already accomplished. Install engine 
mount. P/N 12351 12. ln accordance with 
Piper Drawing Number 12351. Mount Assem¬ 
bly-Engine. including Revision J dated 
January 18. 1908. or an equivalent approved 
by the Chief. Engineering and Man\ifacturing 
Branch of an FAA region (or ln the case of 
the Western Region, the Chief, Aircraft 
Engineering Division). 

Nott: Engine mount assembly P/N 12351- 
12 may be Identified by the gage of Tube “A" 
and Tube '*B*\ which measure 0.049 inches, 
and by the installation of the No. 14488 rein¬ 
forcement, as shown on Piper Drawing No. 
12351. Mount Assembly-Engine, including 
Revision J dated January 18. 1988. 

This amendment becomes effective 
January 27, 1972. 

(Secs. 313(a). 801, 803, Pederal Aviation Act 
of 1958, U3.C. 1354(a). 1421, 1423: sec. 0(c), 
Department of Transportation Act 49 U3.C. 
1655(c)) 

Issued in Washington. D C., on Decem¬ 
ber 21, 1971. 

R. S. Slift. 

Acting Director . 

Flight Standards Service. 

|FR Doc.71-18880 Filed 12-27-71:8:48 am] 


| Airspace Docket No. 71 WE-32J 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Transition Area 

Correction 

In F.R. Doc. 71-18284 appearing In the 
issue of Wednesday, December 15, 1971. 
on page 23795. the latitude figures listed 
ln the fourth and fifth lines of the fourth 
paragraph now reading “36’22'00" N/\ 
should read, “36 , 32 # 00" N ", 


I Docket No. 11593, Amdt. 788] 

part 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES 

Miscellaneous Amendments 

This amendment to Part 97 of the Fed¬ 
eral Aviation Regulations incorporates 
by reference therein changes and addi¬ 
tions to the Standard Instrument Ap¬ 
proach Procedures (SLAPS) that were 
recently adopted by the Administrator 
to promote safety at the airports 
concerned. 


The complete SIAPs for the changes 
and additions covered by this amend¬ 
ment are described ln FAA Forms 3139. 
8280-3, 8280-4, or 8260-5 and made a 
part of the public rule making dockets 
of the FAA in accordance with the pro¬ 
cedures set forth ln Amendment No. 97- 
696 (35 F.R. 5609). 

SIAPs are available for examination 
at the Rules Docket and at the National 
Flight Data Center, Federal Aviation 
Administration, 800 Independence Ave¬ 
nue SW.. Washington, DC 20591. Copies 
of SLAP’S adopted ln a particular region 
are also available for examination at the 
headquarters of that region. Individual 
copies of SIAPs may be purchased from 
Uic FAA Public Document Inspection 
Facility. HQ-405. 800 Independence Ave¬ 
nue SW., Washington. DC, 20591. or from 
the applicable FAA regional office in ac¬ 
cord anccwith the fee schedule prescribed 
in 49 CFR 7.85. This fee is payable ln 
advance and may be paid by check, draft 
or postal money order payable to the 
Treasurer of the United States. A weekly 
transmittal of all SLAP changes and 
additions may be obtained by subscrip¬ 
tion at an annual rate of $125 per annum 
from the Superintendent of Document*. 
US. Government Printing Office, Wash¬ 
ington. D.C. 20402. 

Since a situation exists that requires 
Immediate adoption of this amendment. 
I find that further notice and public pro¬ 
cedure hereon is impracticable and good 
cause exists for making It effective In 
less than 30 days. 

In consideration of the foregoinr. Part 
97 of the Federal Aviation Regulations 
is amended as follows, effective on the 
dates specified: 

1. Section 97.11 is amended by estab¬ 
lishing. revising, or canceling the follow¬ 
ing L MF-ADF( NDB) -VOR SIAPS, ef¬ 
fective January 20. 1972. 

Wlnalow, Arlx.—Winslow Municipal AlrpcTt. 
VOR1. Arndt. 8: Canceled. 

2. Section 97.15 is amended by estab¬ 
lishing, revising, or canceling the fol¬ 
lowing VOR/DME SIAPs. effective Janu¬ 
ary 20. 1972. 

Wlnalow, Arlx.—Winslow Municipal Airport; 
VOR/DME-1, Amdt. 1; Canceled. 

3. Section 97.23 is amended by estab¬ 
lishing, revising, or canceling the follow¬ 
ing VORr-VOR/DME SIAPs. effecthe 
January 20, 1972. 

Anchorage, Alaska—Anchorage Internet tonal 
Airport; VOR Runway 8R. Amdt T: 
Revised. 

Endlcou. N.Y.—Trt Cities Airport: VOR-A 
Amdt. 2: Revised. 

White Sulphur Springs. W. Va.—Orecnbr^ 
Airport: VOR-A, Arndt. 7; Revised 
Wlnalow. Ariz.— Wlnalow Airport; VOR Run¬ 
way 11. Original: Established 
Areata- Eureka. Calif.—Areata Airport: VO& 
DUE A Amdt 1: Revised. 

Bay St. Louia. Mo.—Gulf Central Stennls Air¬ 
port: VOR/DME-A, Amdt. 1; Revised 
Bluefleld, W. Va,—Mercer County Airport; 
VOR/DME-A. Original; Established 

4. 8cction 97.25 Is amended by estab¬ 
lishing, revising or canceling the follow¬ 
ing SDF-LOC-LDA SIAPs effective Jan¬ 
uary 20, 1972. 
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Cleveland, Ohio—Cleveland-Hop kin* Interna¬ 
tiona) Airport; LOG (BC) Runway 23L R. 
Arndt 7; Revised. 

Muscle Shoals, Ala-—Muscle Shoals Airport; 

LOG Runway 39, Arndt. 1; Revised. 
Philadelphia. Pa.—North Philadelphia Air¬ 
port: LOO (BC) Runway 9. Original; es¬ 
tablished. 

5. Section 97.27 Is amended by estab¬ 
lishing, revising or canceling the follow¬ 
ing NDB ADF SIAPs, effective Janu¬ 
ary 20. 1972. 

ArcMa-Eureka, Calif.—Areata Airport; NDB- 
A, Arndt. 1; Revised. 

Cleveland. Ohio—Cleveland-Hopkina Inter¬ 
national Airport; NDB Runway 5R/SL. 
Arndt. 6; Revised. 

Cleveland. Ohio—Cleveland-Hopkins Inter¬ 
national Airport; NDB Runway 33L/R. 
Amdt. 9; Revised. 

Ouatavua. Alaska—Qustavus Airport; NDB- 
A, Amdt. 2; Revised. 

6. Section 97.29 is amended by estab¬ 
lishing. revising, or canceling the follow¬ 
ing ILS SIAPs, effective January 20. 

1972. 

Anchorage, Alaska—Anchorage International 
Airport; ILS Runway 6R. Amdt. 1; Revised. 
Arcata-Eureka, Calif.—Areata Airport; ILS 
Runway 31. Amdt 17: Revised, 

Cleveland, Ohio—Cleveland-Hopkins Inter¬ 
national Airport; IIS Runway BR' 5L. 
Amdt 9; Revised 

Cleveland. Ohio— Cl eve! and-Hopkins Inter¬ 
national Airport; IIS Runway 2BR. Amdt. 
9; Revised. 


Issued in Wasliingion. D.C.. on Decem¬ 
ber 15. 1971. 

R. S. Slifv. 

Acting Director, 
Flight Standards Service. 

Not*: Incorporation by reference pro¬ 
visions in 97.10 and 97.20 (35 F.R. 
5610), approved by the Director of the 
Federal Register on May 12, 1909. 

(FR Doc.71-18817 Piled 12 27-71 ;8 45 am I 

Title 16—COMMERCIAL 
PRACTICES 

Chapter I—Federal Trade Commission 

[Docket No. C-2097| 

PART 13—PROHIBITED TRADE 
PRACTICES 

Bernie Bee, Inc., et al. 

Subpart—Importing, selling, or trans¬ 
porting flammable wear: 5 13.1060 Im¬ 
porting, selling, or transporting flam¬ 
mable wear. 

(Sec. 6. 38 SUL 721; 15 US.C. 40. Interpret 
or apply aec. 5. 38 Stat. 719. as amended. 67 
SUL 111, as amended; 15 U.S.C. 46, 1191) 

| Cease and deoUt order. Bernie Bee, Inc., et 
al.. New York. N Y., Docket C-2097. Nov. 15. 
1971| 


7. Section 97.31 is amended by estab¬ 
lishing, revising, or canceling the follow¬ 
ing Radar 8IAPs, effective Janunry 20, 

1972. 

Cleveland. Ohio—Cleveland-Hopkina Inter¬ 
national Airport; RADAR-1. Amdt. 19; Rc- 
vlawt 

8. Section 97.33 Is amended by estab¬ 
lishing, revising, or canceling the follow¬ 
ing RNAV SIAPs, effective January 20, 

1972. 

Baltimore. Md.—Friendship International 
Airport; RNAV Runway 22, Original: Es¬ 
tablished. 

Cleveland. Ohio—Cleveland Hopkins Inter¬ 
national Airport; RNAV Runway 10L, 

Amdt. 2; Revised. 

Cleveland. Ohio—Cleveland Hopkins Inter¬ 
national Airport; RNAV Runway 18R, 

Amdt 3; Revised. 

Cleveland. Ohio—Cleveland Hopkins Inter¬ 
national Airport; RNAV Runway 23L. 

Amdt, 2; Revised. 

Cleveland, Ohio—Cleveland Hopkins Inter¬ 
national Airport; RNAV Runway 36L. 

Amdt. 2 ; Revised. 

N.Y.—Dutchess County Air¬ 
port; RNAV Runway 6, Original; Kstab- 


. p^Llon 97.23 is amended by estab 
jishing. revising, or canceling the fol 
lowing VOR-VOR/DME SIAPs, effective 
January 13 . 1972. 

a Thta n oorreetkm to same proce 
ln Amendment 787. Docket Nc 

Mah!on-Sweet Field; VOR 
mfE Rwnwny 16 , Amdt. 1; Revised. 

A^^ 313 ' 601 • »110. Federal AvlaUoi 
U ' ac - **38. 1354, 1421, 151C 
i'J TT?J5 >artrncnt of Transportation Act 
AC. 1856(c) and 5 US.C. 652(a)(1)) 


In the Matter of Bernie Bee, Inc., a Cor¬ 
poration and Barry Bcmowitz , and 
Richard Bcmowitz. Individually and 
ay Officers of Said Corporation 

Consent order requiring a marketer 
of New York, N.Y.. to cease marketing 
dangerously flammable products ln vio¬ 
lation of the Flammable Fabrics Act. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered , That respondents Bernie 
Bee, Inc., a corporation, and Us officers 
and Barry Bemowitz and Richard Ber- 
nowiU. individually and as officers of said 
corporation, and respondents' represent¬ 
atives. agents and employees, directly 
or through any corporate or other device, 
do forthwith cease and desist from 
manufacturing for sale, selling or offering 
for sale, in commerce, or Importing into 
the United States, or introducing, deliver¬ 
ing for introduction, transporting or 
causing to be transported, in commerce, 
or selling or delivering after sale or ship¬ 
ment in commerce any product, fabric, 
or related material: or manufacturing 
for sale, selling or offering for sale any 
product made of fabric or related ma¬ 
terial which has been shipped or received 
In commerce, as "commerce/* "product,* 
"fabric," and "related material’' are de¬ 
fined ln the Flammable Fabrics Act. as 
amended, which product, fabric or re¬ 
lated material fails to conform to any ap¬ 
plicable standard or regulation continued 
In effect, issued or amended under the 
provisions of the aforesaid Act. 

It is further ordered, That respondents 
notify all of their customers who have 
purchased or to whom have been de¬ 


livered tlic products which gave rise to 
Uiis complaint of the flammable nature 
of said products,* and effect recall of said 
products from such customers. 

It is further ordered. That the re¬ 
spondents herein either process the prod¬ 
ucts which gave rise to the complaint so 
as to bring them Into conformance with 
the applicable standard of flammability 
under the Flammable Fabrics Act, as 
amended, or destroy said products. 

It is further ordered . That the re¬ 
spondents herein shall, within ten <10> 
days after service upon them of this 
order, file with the Commission a special 
report in writing setting forth the re¬ 
spondents. intentions as to compliance 
with this order. This special report shall 
also advise the Commission fully and 
specifically concerning (1) the identity 
of the products which gave rise to the 
complaint, (2) the number of said prod¬ 
ucts in inventory. (3) any action taken 
and any further actions proposed to be 
taken to notify customers of the flam¬ 
mability of said products and effect the 
recall of said products from customer'., 
and of the results thereof. (4) any dis¬ 
position of said products since Feb¬ 
ruary 16, 1971 and (5> any action taken 
or proposed to be taken to bring said 
products into conformance with the ap¬ 
plicable standard of flammability under 
the Flammable Fabrics Act. as amended, 
or destroy said products, and the results 
of such action. Such report shall further 
Inform the Commission as to whether 
or not respondents have In inventory any 
product, fabric, or related material hav¬ 
ing a plain surface and made of paper, 
silk, rayon and acetate, nylon and ace¬ 
tate. rayon, cotton or any other material 
or combinations thereof in a weight of 2 
ounces or less per square yard, or any 
product, fabric or related material hav¬ 
ing a raised fiber surface. Respondents 
shall submit samples of not less than 1 
square yard in size of any such product, 
fabric, or related material with this 
report. 

It is further ordered. That respondents 
notify the Commission at least 30 days 
prior to any proposed change In the cor¬ 
porate respondent such os dissolution, 
assignment or sale resulting in the emer¬ 
gence of a successor corporation, the 
creation or dissolution of subsidiaries or 
any other change in the corporation 
wliich may affect compliance obligations 
arising out of the order. 

It is further ordered. That the cor¬ 
porate respondent shall forthwith dis¬ 
tribute a copy of this order to each of its 
operating divisions. 

It is further ordered. That the re¬ 
spondents herein shall, within sixty <60> 
days after service upon them of this 
order, file with the Commission a report 
In writing setting forth in detail the 
manner and form in w f hlch they have 
complied with this order. 

Issued: November 15. 1971. 

By the Commission. 

Esxal] Charles A. Tobin, 

Secretary . 

IFR Doc.71-18883 FUed 12 27-71;8:48 am) 
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(Docket No. C 20951 

part 13—PROHIBITED TRADE 
PRACTICES 

Slack Manufacturing Co. and Alvin K. 

Fish 

Subpart—Importing. Selling, or Trans¬ 
porting Flammable Wear: 5 13.1060 Im¬ 
porting, selling, or transporting flamma¬ 
ble wear . 

<8oc. 6. 38 Stilt. 721; 1ft Uft.C. 46. Interpret 
or apply sec, ft. 38 8Ut. 719. as amended. 87 
Stat. Ill, as amended: 16 USC, 46. 1101) 
| Cease and destst order. Slack Manufacturing 
Co. et al.. Chicago, ni.. Docket C 2095, 
Nov. 1ft, 19711 

!n the Matter of Slack Manufacturing 
Co., a Corporation, and Alvin K. 
Fish, individually and as an Officer 
of Said Corporation 

Consent order requiring an importer 
of Chicago. Ill., to cease marketing dan¬ 
gerously flammable product* in viola¬ 
tion of the Flammable Fabrics Act. 

The order to cease and desist. Including 
further order requiring report of compli¬ 
ance therewith, is as follows: 

it is ordered. That respondents Slack 
Manufacturing Co., a corporation, and 
its officers, and Alvin K. Fish, individ¬ 
ually and as an officer of said corpora¬ 
tion, and respondents’ representatives, 
agents and employees, directly or 
through any corporate or other device, 
do forthwith cease and desist from man¬ 
ufacturing for sale, selling, offering for 
sale, in commerce, or importing into the 
United States, or Introducing, delivering 
for introduction, transporting or causing 
to be transported in commerce, or sell¬ 
ing or delivering after sale or shipment 
in commerce, any product, fabric or re¬ 
lated material: or manufacturing for 
sale, selling or offering for sale, any 
product made of fabric or related mate¬ 
rial which has been shipped or received 
in commerce as “commerce." "product," 
"fabric," and "related material" are de¬ 
fined in the Flammable Fabrics Act. as 
amended, which product, fabric or re¬ 
lated material, falls to conform to an ap¬ 
plicable standard or regulation continued 
in effect, issued or amended under the 
provisions of the aforesaid Act. 

it is further ordered. That respondents 
notify all of their customers who have 
purchased or to whom have been deliv¬ 
ered the products which gave rise to this 
complaint, of the flammable nature of 
said products, and effect the recall of said 
products from said customers. 

it is further ordered. That the re¬ 
spondents herein either process the 
products which gave rise to this com¬ 
plaint so as to bring them into con¬ 
formance with the applicable standard 
of flammability under the Flammable 
Fabrics Act, as amended, or destroy said 
products. 

it is further ordered, That the re¬ 
spondents herein shall, within ten <10) 
days after service upon them of this 
Order, file with the Commission a spe¬ 
cial report in writing setting forth the 
respondents’ intentions as to compli¬ 
ance with this Order. This special report 


shall also advise the Commission fully 
and specifically concerning (1) the iden¬ 
tity of the products which gave rise to 
the complaint, (2) the number of said 
products in inventory. (3) any action 
taken and any further actions proposed 
to be taken to notify customers of the 
flammability of said products and effect 
the recall of said products from custom¬ 
ers, and of the results thereof, (4) any 
disposition of said products since Janu¬ 
ary 16, 1970. and (ft) any action taken or 
proposed to be taken to bring said prod¬ 
ucts into conformance with the appli¬ 
cable standard of flammability under the 
Flammable Fabrics Act, as amended, or 
destroy said products and the results of 
such action. Such report shall further 
inform the Commission as to whether or 
not respondents have in Inventory any 
product, fabric, or related material hav¬ 
ing a plain surface and made of paper, 
silk, rayon and acetate, nylon and ace¬ 
tate, rayon, cotton or any other material 
or combinations thereof in a weight of 
2 ounces or less per square yard, or any 
product, fabric, or related material hav¬ 
ing a raised fiber surface. Respondents 
shall submit samples of not less than 1 
square yard in size of any such product, 
fabric, or related material with this 
report. 

it is further ordered. That respondents 
notify the Commission at least 30 days 
prior to any proposed change in the cor¬ 
porate respondent such as dissolution, as¬ 
signment or sale resulting in the emer¬ 
gence of a successor corporation, the 
creation or dissolution of subsidiaries or 
any other change in the corporation 
which may affect compliance obligations 
arising out of the order. 

it is further ordered, That the respond¬ 
ent corporation shall forthwith distrib¬ 
ute a copy of this order to each of its 
operating divisions. 

It is further ordered. That the respond¬ 
ents herein shall, within sixty (60) days 
after service upon them of this Order, flic 
with the Commission a report in writing 
setting forth in detail the manner and 
form in which they have complied with 
tliis Order. 

Issued: November 15, 1971. 

By the Commission. 

TsealI Charlcs A. Tobin, 

Secretary. 

|PR Doc.71-18884 Filed 12-27-71:8:48 ami 


|Docket No. C-2096) 

part 13—prohibited trade 

PRACTICES 

Sol L. Silversteln & Co., Inc., et al. 

Subpart—Importing, selling, or trans¬ 
porting flammable wear: 9 13.1060 im¬ 
porting, selling, or transporting flamma¬ 
ble wear. 

(8ec 6. 38 Stat. 721; 15 US,C. 46. Interpret 
or apply ate. ft. 38 8tat. 719, as amended, 67 
Stat. Ill, os amended; 1ft U.8.C. 45. 1191) 
(Cease and deatst order. Sol L. Silversteln Sc 
Co„ Inc., et al., Los Angeles, Calif., Docket 
C-2096.Nov. 18.19711 


In the Matter of Sol L. Silverstein Co.. 
Inc., a Corporation, and Sol L. Sil¬ 
verstein and Robert Silverstein. in- 
dividually and as Officers of Said 
Corporation 

Consent order requiring an Importer of 
Los Angeles, Calif., to cease marketing 
dangerously flammable products in vio¬ 
lation of the Flammable Fabrics Act. 

The order to cease and desist, including 
further order requiring report of com¬ 
pliance therewith, is as follows: 

It is ordered. That respondents Sol L 
Silverstein & Co,. Inc., a corporation, anri 
its officers, and Sol L. Silverstein and 
Robert Silverstein. individually and as 
officers of said corporation, and the 
respondents' agents, representatives, and 
employees, directly or through any cor¬ 
porate or other device, do forthwith 
cease and desist from selling, offering 
for sale. In commerce, or Importing into 
the United States, or introducing, de¬ 
livering for introduction, transporting 
or causing to be transported in com¬ 
merce, or selling or delivering after sale 
or shipment in commerce, any product, 
fabric or related material: or selling or 
offering for sale, any product made of 
fabric or related material which has been 
shipped or received in commerce as 
"commerce.” "product," "fabric," and 
"related material" are defined in the 
Flammable Fabrics Act. as amended, 
which product, fabric, or related materia! 
falls to conform to an applicable stand¬ 
ard or regulation issued, amended or con¬ 
tinued in effect, under the provisions of 
the aforesaid Act. 

It is further ordered. That respond¬ 
ents notify all their customers who have 
purchased or to whom have been de¬ 
livered the products which gave rise to 
the complaint, of the flammable nature 
of said products, and effect the recall of 
said products from such customers. 

It is further ordered. That the re¬ 
spondents herein shall either process the 
products which gave rise to the com¬ 
plaint so as to bring them into con¬ 
formance with the applicable standard 
of flammability under the Flammable 
Fabrics Act, as amended, or destroy said 
products. 

it is further ordered. That the re¬ 
spondents herein shall, within ten (10 > 
days after service upon them of this 
order, file with the Commission a special 
report in writing setting forth the re¬ 
spondents’ intentions as to compliance 
with this order. Tills special report shall 
also advise the Commission fully and 
specifically concerning (1) the identity 
of the products which gave rise to the 
complaint, (2) the number of said prod- 
ducts in inventory, (3) any action taken 
and any further actions proposed to be 
taken to notify customers of the flam¬ 
mability of said products and effect the 
recall of said products from customers, 
and of the results thereof. < 4 ) any dis¬ 
position of said products since August 21. 
1970, and (ft) any action taken or pro¬ 
posed to be taken to bring said products 
into conformance with the applicable 
standard of flammability under the 
Flammable Fabrics Act, as amended, or 
destroy said products, and the results 
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of such action. Such report shall further 
Inform the Commission as to whether 
or not respondents have in inventory any 
product, fabric, or related material hav- 
tnc a plain surface and made of paper, 
silk, rayon and accefcate, nylon and ace¬ 
tate. rayon, cotton or any other material 
or combinations thereof in a weight of 
2 ounce* or less per square yard, or 
any product, fabric, or related material 
having a raised fiber surface. Respond¬ 
ents shall submit samples of not 
leas than 1 square yard in size of any 
such product, fabric, or related material 
with this report. 

It is further ordered, That respondents 
notify the Commission at least 30 days 
prior to any proposed change in the 
corporate respondent such as dissolu¬ 
tion, assignment or sale resulting in the 
emergence of a successor corporation, 
the creation or dissolution of subsidi¬ 
aries or any other change in the cor¬ 
poration which may affect compliance 
obligations arising out of this order. 

It is further ordered , That the re¬ 
spondent corporation shall forthwith 
distribute a copy of this order to each 
of its operating divisions. 

It is further ordered , That the re¬ 
spondents herein shall, within sixty (60) 
days after service upon them of this 
order, file with the Commission a re¬ 
port, in writing, setting forth in detail 
the manner and form in which they 
have complied with this order. 

Issued: November 15. 1971. 

By the Commission. 

Cssal] Charles A. Tobin, 

Secretary . 

IPR Doc.71-18886 Piled 12 27-71;8:48 am] 


Title 19—CUSTOMS DUTIES 

Chapter I—Bureau of Customs, 
Deportment of the Treasury 

|TJ>. 72-11 

PART 1— GENERAL PROVISIONS 

Customs Agency Service Districts 

To provide for more effective enforce¬ 
ment. Jurisdiction over Coos County. 
Is transferred from the Special 
in Charge. Boston. Mass., in Cus- 
wis Agency District No. I to the Special 
Affent in Charge. Rouses Point, N.T.. in 
^toms Agency District No. 20. 

To effect this change, the table in $ 1.5 
« the Customs Regulation* is amended 

follows: 

Jn Customs Agency District No. 1: 

Under ‘‘Customs Agency Service Dis- 
tncto and Suboffices,” in the column 
neaded “Area of Jurisdiction/’ the area 
<Jf Jurisdiction of the Special Agent in 
Charge. Boston, Mass., is revised to read: 

Statei of Maine. MaasachiuetU, and 
'r** I*land: the State of New Hampshire 
tor Coca County; and that part of the 
J? Connecticut ea*t of a straight line 
^jjning north and south) midway between 

KJ S*P°vt and New Haven. 
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In Customs Agency District No. 20: 

Under “Customs Agency Service Dis¬ 
tricts and Subofflccs,” in the column 
headed “Area of Jurisdiction,” the area 
of jurisdiction of the Special Agent in 
Charge. Rouses Point, N.Y , is revised to 
read: 

The State of Vermont; that part of the Stato 
of New* Hampshire cocnprUlng Coo* County; 
and that part of the State of New York ciw»t 
of 77* weet longitude and north of 42* north 
latitude. 

(R-9 251, aa amended, mc. 824. 48 StaL 759; 
5 U8.C. 301, 19 US.C 88, 1624) 

This amendment involves a matter re¬ 
lating to agency management and r there¬ 
fore. is excepted from the requirements 
for notice and public procedure by 
5 U.S.C. 553(a)(2). 

Effective date. This amendment shall 
become effective on the date of its 
publication in the Federal Register 
(12-28-71). 

[seal! Leonard Lehman, 

Acting Commissioner of Customs. 

Approved: December 13. 1971. 

Eugene T. Rossides, 

Assistant Secretary of the 
Treasury. 

|FR Doc.7L 18867 Filed 12 27-71,8:46 am) 


(TJ>. 72-2 J 

PART 10—articles conditionally 

FREE, SUBJECT TO A REDUCED 
RATE, ETC. 

Containers Arriving Empty to Pick Up 
Export Cargo; Use in Incidental 
Point-fo-Point Local Traffic 

Treasury Decision 69-216, dated Sep¬ 
tember 19.1969 <34 F.R. 14886). amended 
paragraph (f) of i 10.41a, Customs reg¬ 
ulations. to permit containers arriving 
in the United States with cargo to be 
used in point-to-point local traffic in the 
United States on a reasonably direct 
route to. or nearer to. the place wiiere 
export cargo is to be loaded or where 
the container is to be re-exported empty. 
Such local traffic must be incidental to 
the efficient and economical utilization of 
the containers in the course of their use 
in international traffic. A notice of a 
proposal to further amend paragraph 
(f) to provide that containers arriving 
empty to pick up export cargo may be 
used in incidental point-to-point local 
traffic was published in the Federal Reg¬ 
ister on August 24. 1971 (36 FJL. 16590). 
Consideration was given to all relevant 
matter presented In response to that 
notice, and it has been decided to adopt 
the proposed rule without change. 

Accordingly, paragraph it > of i 10.41a, 
Customs regulations, is amended to read 
as follows: 

§ 10.41m Lift vans cargo van*, dapping 
tank*, »kitl*, pallet*, and •tinilar in* 
•tninicnt* of international traffic; re¬ 
pair component*. 

• • • • • 
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(f > Except as provided in paragraph 
(1) of tills section, no part of this section 
precludes (1) the use of an instrument in 
picking up and delivering loads at inter¬ 
vening points in the United States while 
en route between the port of arrival and 
the point of destination of its imported 
cargo, (2) such use of the instrument 
while en route from such point of des¬ 
tination of Imported cargo to a point 
where export cargo is to be loaded or to 
an exterior port of departure by a rea¬ 
sonably direct route to. or nearer to. the 
place of such loading or departure, or 
<3) such use of a “container”, as defined 
in Article 1 of Uie Customs Convention 
on Containers <see paragraph (a) (3) of 
this section), which arrived empty while 
en route between the port of arrival and 
a point where export cargo is to be loaded 
or from that point to an exterior port of 
departure by a reasonably direct route 
to. or nearer to. the place of such loading 
or departure, provided such point-to- 
point traffic is incidental to the efficient 
and economical utilization of the instru¬ 
ment in the course of its use in interna¬ 
tional traffic. “Such use does not consti¬ 
tute a diversion to unpermitted point-to- 
point local traffic within the United 
States or a withdrawal of an instrument 
in the United States from its use as an 
instrument of international traffic under 
this section. 


(80 Slat. 379. RS 231. aa amended, sec. 14. 
67 Stmt. 516; 5 U8.C. 301. 19 US.C. 66. 1322) 

The amendment will relax existing re¬ 
strictions on the use of containers ad¬ 
mitted as Instruments of international 
traffic in point-to-point local traffic in 
the United States. Good cause is found, 
therefore, for dispensing with the de¬ 
layed effective date provision of 5 U.S.C, 
553(d). 

Effective date. This amendment shall 
become effective on the date of its 
publication in the Federal Register 
(12-28-71). 

r seal ) Myles J. Ambrose. 

Commissioner of Customs . 

Approved: December 13, 1971. 

Eugene T. Rossides. 

Assistant Secretary of the 
Treasury. 

|FR Doc.71-18866 Filed 12-27-71:8:48 am) 


Title 20—EMPLOYEES’ 
BENEFITS 

Chapter V—Manpower Administra¬ 
tion, Department of Labor 

PART 616—INTERSTATE ARRANGE¬ 
MENT FOR COMBINING EMPLOY¬ 
MENT AND WAGES 

Title 20 of the Code of Federal Regu¬ 
lations is hereby amended by adding 
thereto a new Part 616 dealing with the 
Interstate Arrangement for Combining 
Employment and Wages as approved In 
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accordance with section 3304(a)(9)(B) 
of the Internal Revenue Code of 1954. as 
amended by the Employment Security 
Amendments of 1970 (Public Law 91- 
373 >. 

The provisions of 5 U.SC. 553 which 
require notice of proposed rule making, 
public participation in their adoption, 
and delay In effective date nrc not appli¬ 
cable because the arrangement is not 
addressed primarily to members of the 
public but rather to the several States 
which must participate in and administer 
the arrangement, and further, notice, 
public participation, and delay, in the 
effective date is found to be contrary 
to the public interest which in this in¬ 
stance makes desirable the prompt issu¬ 
ance of this new part so that States may 
have as much time as possible to prepare 
their procedures which must be in effect 
on and after January 1,1972. 

This new part shall become effective 
on the date of publication in the Federal 
Register <12-28-71), 

As added. Part 616 reads as follows: 

Sec 

616.1 Purpose of arrangement. 

616 2 Consultation with the State agencies. 

616.3 Intemtate cooperation. 

616.4 Rule*, regulations, procedures, forma- 

resolution of disagreement*. 

616.5 Effective date. 

616.6 Definitions. 

616.7 Election to file a combined-wage 

claim. 

616.8 Responsibilities of the paying State. 

616.9 Responsibilities of transferring 

States. 

616.10 Reuse of employment and wages. 

616.11 Amendment of arrangement 

Arraoamr: The provisions of this Port 616 
Issued under sec. 3304(a)(9)(B), 84 Stat. 
702; 26 U.8.C. 3304(a)(9)(B): Secretary's 
Order No. 20-71. August 13. 1971. 

g 616.1 Purpose of arrangement. 

This arrangement Is approved by the 
Secretary under the provisions of section 
3304(a) (9) (B) of the Federal Unemploy¬ 
ment Tax Act to establish a system 
whereby an unemployed worker with 
covered employment or wages in more 
than one State may combine all such em¬ 
ployment and wages In one State, in 
order to qualify for benefits or to receive 
more benefits. 

§ 616.2 Consultation with the State 
agencies. 

As required by section 3304(a)(9)(B). 
this arrangement has been developed in 
consultation with the State unemploy¬ 
ment compensation agencies. For pur¬ 
poses of such consultation in its formu¬ 
lation and any future amendment the 
Secretary recognizes, as agents of the 
State agencies, the duly designated rep¬ 
resentatives of the Interstate Conference 
of Employment Security Agencies. 

8 616.3 I liter*!air cooperation. 

Each State agency will cooperate with 
every other State agency by implement¬ 
ing such rules, regulations, and proce¬ 
dures as may be prescribed for the opera¬ 
tion of this arrangement. Each State 
agency shall identify the paying and the 
transferring State with respect to Com¬ 
bined-Wage Claims filed in its State. 
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8 616.4 Rule*, regulation*, procedure*, 
form*—resolution of disagreements. 

All State agencies shall operate in ac¬ 
cordance with such rules, regulations, 
and procedures, and shall use such forms, 
as shall be prescribed by the Secretary in 
consultation with the State unemploy¬ 
ment compensation agencies. All rules, 
regulations, and standards prescribed by 
the Secretary with respect to intrastate 
claims will apply to claims filed under 
this arrangement unless they are clearly 
inconsistent with the arrangement. The 
Secretary shall resolve any disagreement 
between State agencies concerning the 
operation of the arrangement, with the 
advice of the duly designated represent¬ 
atives of the State agencies. 

§616.3 Effective date. 

This arrangement shall apply to all 
new' claims (to establish a benefit year) 
filed under it after December 31. 1971. 

§ 616.6 Definition*-. 

These definitions apply for the purpose 
of this arrangement and the procedures 
issued to effectuate it. 

(a> State. “State" includes the States 
of the United States of America, the Dis¬ 
trict of Columbia, and the Common¬ 
wealth of Puerto Rico. 

(b) State agency. The agency which 
administers the unemployment compen¬ 
sation law' of a State. 

(c) Combined-Wage Claim. A claim 
filed under this arrangement. 

<d> Combined-Wage Claimant. A 
claimant who has covered wages under 
the unemployment compensation law of 
more than one State and who has filed a 
claim under this arrangement. 

<e) Paying State. (1) The State in 
which a Combined-Wage Claimant files 
a Combined-Wage Claim provided he (i) 
is qualified for unemployment benefits in 
that State, or (ii) is not qualified in any 
State. 

(2) If the State in which a Combined- 
Wage Claim Is filed is not the paying 
State under the criteria set forth under 
subparagraph (1) of this paragraph then 
that State where the Combined-Wage 
Claimant was last employed In covered 
employment among the States in which 
he qualifies. 

(f) Transferring State. A State in 
which a Combined-Wage Claimant had 
covered employment and wages in the 
base period of a paying State, and which 
transfers such employment and wages to 
the paying State for its use in deter¬ 
mining the benefit rights of such claim¬ 
ant under its law\ 

(g) Employment and usages. “Employ¬ 
ment” refers to all services which are 
covered under the unemployment com¬ 
pensation law* of a State, whether ex¬ 
pressed in terms of weeks of w r ork or 
otherwise. “Wages" refers to all remuner¬ 
ation for such employment. 

(h) Secretary. The Secretary of Labor 
of the United States. 

(i) Base period and benefit year. The 
base period and benefit year applicable 
under the unemployment compensation 
law of the paying State. 


§ 616.7 Election to file n Cmiiliiued. 
Wage Claim. 

<a) Any unemployed Individual who 
has had employment covered under 
the unemployment compensation law of 
two or more States, whether or not he is 
monetarily qualified under one or more 
of them, may elect to file a Combined - 
Wage Claim. He may not so elect, how¬ 
ever, if he has established a benefit year 
under any State or Federal unemploy¬ 
ment compensation law' and: 

(1) The benefit year has not ended, 
and 

(2> He still has unused benefit ripht. 
based on such benefit year. 1 

(b) For the purposes of this arrange¬ 
ment. a claimant will not be considered 
to have unuicd benefit rights based on a 
benefit year which he has established 
under a State or Federal unemployment 
compensation law If: 

(1) He has exhausted his rights to all 
benefits based on such benefit year: or 

(2) His rights to such benefits have 
been postponed for an indefinite pericxi 
or for the entire period in which benefits 
would otherwise be payable; or 

(3) Benefits are affected by the appli¬ 
cation of a seasonal restriction. 

(c) If an individual elects to file a 
Combined-Wage Claim, all employment 
and wages in all States in which he 
worked during the base period of the 
paying State must be Included in such 
combining, except employment and 
w'&ges w'hich are not transferrable under 
the provisions of 4 616.9(b). 

(d) A Combined-Wage Claimant may 
withdraw his Combined-Wage Claim 
within the period prescribed by the law 
of the paying 8t^te for filing an appeal, 
protest, or request for redetermination 
(as the case mav be) from the monetary 
determination of the Combined-Wage 
Claim, provided he either 

(1) Repays in full any benefits paid 
to him thereunder, or 

(2) Authorizes the State(s) against 
w'hich he files a substitute claim (s) for 
benefits to withhold and forward to the 
paying State a sum sufficient to repay 
such benefits. 

(e) If the Combined-Wage Claimant 
files his claim In a State other than the 
paying State, he shall do so pursuant to 
the Interstate Benefit Payment Plan. 

8 616.8 Rc*pon ib'fitic* of llic pacing 
Suite. 

(a) Transfer of employment and 
wages — payment of benefits. The paying 


1 The Federal-State Extended Unemploy¬ 
ment Compensation Act of 1970. title n. 
Public Law 91-373, section 202(a) (1). limit* 
the payment of extended benefit* with re¬ 
spect to any week to individuals who have 
no rights to regular compensation with re¬ 
spect to such week under any State unem¬ 
ployment compensation law or to compunc¬ 
tion under any other Federal law and in 
certain other Instances. This provision pre¬ 
cludes any individual from receiving *ny 
Federal-State extended benefits with reaped 
to any week for which he Is eligible to receive 
regular benefits based on a Combined WNf* 
Claim. (See section 5752, Part V of the Em¬ 
ployment Security Manual.) 
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State shall request the transfer of a 
Combined-Wage Claimant's employment 
and wages in all States during its base 
period, and shall determine his entitle¬ 
ment to benefits (including additional 
benefits, extended benefits and depend¬ 
ents’ allowances when applicable) under 
the provisions of its law based on em¬ 
ployment and wages in the paying State, 
if any. and all such employment and 
wages transferred to it hereunder. The 
paying State shall apply all the pro¬ 
visions of its law to each determination 
made hereunder, even if the Combined- 
Wage Claimant has no earnings in 
covered employment in that State, ex¬ 
cept that the paying State may not deter¬ 
mine an issue which has previously been 
adjudicated by a transferring State. 
Such exception shall not apply, how¬ 
ever, if the transferring State’s deter¬ 
mination of tiie issue resulted in making 
the Combined-Wage Claim possible 
under i 616.7(b) (2). IX the paying State 
fails to establish a benefit year for the 
Combined-Wage Claimant, or if he with¬ 
draws his claim as provided herein, it 
shall return to each transferring State 
all employment and wages thus unused. 

(b) Notices of determination . The 
paying State shall give to the claimant 
a notice of each of its determinations 
on his Combined-Wage Claim that he is 
required to receive under the Secretary’s 
Claim Determinations Standard and the 
contents of such notice shall meet such 
Standard. When the claimant is filing 
his Combined-Wage Claims In a State 
other than the paying State, the paying 
State shall send a copy of each such 
notice to the local office in which the 
claimant filed such claims. 

(c> Redeterminations. Rede termina¬ 
tors may be made by the paying State 
in accordance with its law based on ad¬ 
ditional or corrected information re¬ 
ceived from any source, including a 
transferring State, except that such in¬ 
formation shall not be used as a basis for 
changing the paying State if benefits 
have been paid under the Combined - 
Wage Claim. 

<d) Appeals. (1) Except as provided 
m subparagraph (3) of this paragraph. 
Jh*re the claimant files his Combined- 
Wage Claim in the paying State, any 
Protest, request for redetermination or 
appeal shall be in accordance with the 
law of such State. 

Where the claimant files his 
Combined-Wage Claim in a State other 
wan the paying State, or under the cir¬ 
cumstances described in subparagraph 
this paragraph, any protest, re¬ 
quest for redetermination or appeal shall 
S? * n accordance with the Interstate 
Benefit Payment Plan. 

To the extent that any protest, 
Request for redetermination or appeal in- 
oives a dispute as to the coverage of 
™emrtoytag unit or sendees i n a trans- 
errtng state, or otherwise involves the 
amount of employment and wages sub- 
tran $fer, the protest, request for 
gooeterMiiadon or appeal shall be 
hy the transferring State in ac- 
^ance with iU law. 

Recovery of prior overpayments. 

lucre is an overpayment outstanding 
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in a transferring State and such trans¬ 
ferring State so requests, the overpay¬ 
ment shall be deducted from any benefits 
the paying State would otherwise pay to 
the claimant on his Combined-Wage 
Claim except to the extent prohibited 
by the law of the paying State. The pay¬ 
ing State shall transmit the amount de¬ 
ducted to the transferring State or credit 
the deduction against the transferring 
State's required reimbursement under 
this arrangement. This paragraph shall 
apply to overpayments only if the trans¬ 
ferring State certifies to the paying State 
that the determination of overpayment 
w as made within 3 years before the Com¬ 
bined-Wage Claim was filed and that 
repayment by the claimant is legally re¬ 
quired and enforceable against him under 
the law* of the transferring State. 

<f> Statement of bene At charges . (1) 
At the close of each calendar quarter, the 
paying State shall send each transferring 
State a statement of benefits charged 
during such quarter to such State as to 
each Combined-Wage Claimant. 

<2 1 Each such charge shall bear the 
same ratio to the total benefits paid to 
the Combined-Wage Claimant by the 
paying State as his wages transferred by 
the transferring State bear to the total 
wages used in such determination. The 
computation of such ratio shall be to the 
nearest full percentage point. 

§ 616.9 Hr«poti«ihilitif4 of I ran«f erring 
Stales. 

<a> Transfer of employment and 
uxrges. Each transferring State shall 
promptly transfer to the paying State the 
employment and wages the Combined- 
Wage Claimant had in covered employ¬ 
ment during the base period of the pay¬ 
ing State. Any employment and wages so 
transferred shall be transferred without 
restriction as to their use for determina¬ 
tion and benefit payments under the pro¬ 
visions of the paying State's law, 

<b> Employment and umges not trans¬ 
ferable. Employment and wages trans¬ 
ferred to the paying State by a trans¬ 
ferring State shall not Include: 

(1) Any employment and wages wiiich 
liave been transferred to any other pay¬ 
ing State and not returned unused, or 
which have been used in the transferring 
State as the basis of a monetary deter¬ 
mination which established a benefit 
year. 

<2» Any employment and wages wiiich 
have been canceled or are otherwise un¬ 
available to the claimant as a result of 
a determination by the transferring 
State made prior to its receipt of the 
request for transfer, if such determina¬ 
tion has become final or is in the process 
of appeal but is still pending. IX the ap¬ 
peal is finally decided In favor of the 
Combined-Wage Claimant, any employ¬ 
ment and wages involved in the appeal 
shall forthwith be transferred to the 
paying State and any necessary rede- 
termination shall be made by such pay¬ 
ing State. 

<3 > Any employment and wages wiiich 
would be canceled under the law of the 
transferring State, if its law docs not 
permit noncharging of benefits paid 
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tliereon, except that this paragraph shall 
not apply to requests for transfer mado 
after June 30, 1973. or after amendment 
of the law to provide for noncharging, 
whichever Is earlier. 

<c) Reimbursement of paying State. 
Each transferring State shall, as soon as 
practicable after receipt of a quarterly 
statement of charges described herein, 
reimburse the paying State accordingly. 

§616.10 Rmim* of employment and 
wage*. 

Employment and wages which have 
been used under this arrangement for 
a determination of benefits which estab¬ 
lishes a benefit year shall not thereafter 
be used by any State as the basis for 
another monetary determination of 
benefits. 

§616.11 Amendment of arrnngenirnt. 

Periodically the Secretary shall review 
the operation of this arrangement, and 
shall propose such amendments to the 
arrangement as lie believes are necessary 
or appropriate. Any State unemployment 
compensation agency or the ICESA may 
propose amendments to the arrange¬ 
ment. Any proposal shall constitute an 
amendment to the arrangement upon ap¬ 
proval by the Secretary in consultation 
with the State unemployment compensa¬ 
tion agencies. Any such amendment shall 
specify when the change shall take effect, 
and to which claims it shall apply. 

Signed at Washington. DC., on this 
17th day of November 1971, 

Malcolm R. Lovkll, Jr.. 

Assistant Secretary for Manpower , 

U.S. Department of Labor. 
IFR Doc. 71 18871 Piled 12-27-71;8:47 am| 


Title 39—POSTAL SERVICE 

Chapter I—U.S. Postal Service 

PART 911—RULE MAKING PROCE¬ 
DURES OF THE POST OFFICE DE¬ 
PARTMENT 

PART 926—RULES OF PRACTICE IN 
PROCEEDINGS TO REVOKE ORDERS 
CHANGING THE MODE OF TRANS¬ 
PORTATION OF PERIODICAL MAIL 
OF THE SECOND CLASS 

PART 936—RULES OF PROCEDURE 
FOR CONTRACT FINANCING 

Revocation of Parts 

I. Procedural regulations set out in 
Parts 911 and 926 of Title 39. Code of 
Federal Regulations, are outmoded. In 
view of the enactment of the Postal Re¬ 
organization Act (Public Law 91-375). 
Accordingly. Parts 91 1 and 926 are 
revoked. 

II. Part 936 has been superseded. 
(See 36 F.R. 12451.) Accordingly. Part 
936 is revoked. 

(39 US C- 401.410) 

Louis A. Cox, 

Solicitor. 

|FR Doc.71-18861 Plied 12-27-71.8:46 ami 
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Title 24—HOUSING AND URBAN DEVELOPMENT 

Chapter X—Federal Insurance Administration 

SU8CHAKTER 8—NATIONAL FLOOD INSURANCE PROGRAM 

PART 1914—AREAS ELIGIBLE FOR THE SALE OF INSURANCE 
List of Eligible Communities 

Section 1014.4 la amended by adding In alphabetical sequence a new entry to the table, which entry reads as follows: 
§ 191-1.4 U»l of eligible communities. 

• •••••• 

Eflrcti Vi« d»Lo 
of anthflMttn 

Slat* County Location Ma;i No. Stair mop ntpuKtiory Local map repository rfftlroiAcml 

Innunwif. fur 
ar**a 



• • • • • • 
Santa Barttora. . Unincorporated 


Yellow Mnik-iur.. Granite Kalb. 

Capa Otrardnau . - Cap© Girardeau. 

Si. Ixxxfc...Clayton....... 

I'uJon . Clark Township.. I*4 0®«I6(U 

through 
I 'MOXJ 0010 OS 


Do_ 

New York..- 
Do.- 


. Allan Ur_ 

«sr-” 

Stephen*. 


Atoaron CUy. 
Atlantic Bra 
Ka*l Aurora 


Drfwtmcnt of Environment Protee- Ofie* of Ilia Toarnliip Eoftnrar, 
tfou. Dtv felon o 4 Water Rnaonn Municipal Bid*., Wratfteld Ava. 
Bos UWL Teuton. Si OKA*. Clark, NJ. UTitSi 

Nrw Jmry Department of Irmur- 
anee, State Uou*a Anne*. Trenton. 

NJ. I- 


Dee. 23, W7I. 

Do. 

Do. 

Do. 

P 

Do. 


I 40 137 1(170 02 
through 

I 40 137 1070 OS 


Do. 

Do. 

Do. 


Do 

Oregon.. 

JVnn»?tv»nla. 

Wauhlngton. 


KlngfWhrr.. 

Dnuglaa. 

Montgomery. 

Walla Walla_ 


KinRr»hi>r 

Roaaboig_ 

Wral Norrlton 
Utilororpented 


Oklahoma Water IteKxur** Board, CUy Hall. City of (Vananehr, Co- Dec. 23, lfffl. 
2341 Northwert 401 h it .. Oklahoma nuuirfa. Okla. 73520 
CMty, OK 78112- 

Oklahoma Inouranen 1>« parUnenL 
Room 40N Will Rogi’T* Memorial 
Hide . Oklahoma City, OK 71U*. 

^ Do. 

Do. 

Do. 

Do. 


(National Flood Insurance Act of 1068 (title XIII of the Bousing and Urban Development Act of 1968). effective Jan. 28. 1960 (33 F.R. 17804, 
Nov. 28. 1968), aa amended (sees. 408-410. Public Law 91-152. Dec. 24. 1969), 42 DS C. 4001-4127; and Secretary'* delegation of authority to 
Federal Insurance Administrator. 34 PA. 2680. Feb. 27, 1069) 


Issued: December 20. 1971. 


George K Bernstein. 

Federal Insurance Administrator. 


I PR Doc.71-18945 Filed 12-27-71,8 :45 am| 
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PART 1915—IDENTIFICATION OF SPECIAL HAZARD AREAS 
List of Communities With Special Hazard Areas 

Section 1915.3 is amended by adding In alphabetical sequence a new entry to the table, which entry read* a* follows: 
§ l ( l 15.3 li»t of communities with special liituml areas. 

• • • • • • • 


£i*te County Location 


Map No. State map repository 


P.ffrclhr* rfnU* 
of id*n tttVat tan 
Local map rapoaltory nf arr«. which 

•iav« spof'la* 
floo»l liarardt 


. Santa Barbara_VtiUwrpittmt*'] 

ana* 

Kmtnckv.JcffcMon.. Jefferson town — 

HhiomoTn. Yallow Medicine.. Granite Kail* 

Mtartul_Cape Otrardeau . Capo Girardeau. 

Do.. , w .. Bt I/jula .Clayton 

Ne* J*nwy_l'titan .Clark Township 


Do . Atlantic...... Al»**con City 

Nev Vork.Nassau.Atlantic Itewh 

Do. Brio..Kart Aurora 

OkW.om*.Stephen*. Comanche_ 


Do. Kincfahor... Kltayfleher... 

Oiftiu ..Doticbki. Ravluri... . 

lViniTyivAnla. . Mui it*mikNry_ W«at Nordton 

WarttlnfUm Walla Walla Unincorporated 

area*. 


H SI W* OSIfl 03 Dapartrueut of Environment Protec- 
ibroucli tkm, DJvblon of Water Rinourr**, 

I! 31 <ttJ 061* OS Box Won, Trenton, NJ »f#t, 

New Jerwy Depart uitnt uf Insurance, 
State HiMiea Annex, Trenton. NJ. 


OflW <»f Uie Township Knylneer, Mu- 
mctpal fthlf. Wrrtfteld Ara.. Clark, 
N J ICOflft. 


II 401)7 I0T0 03 
through 

II 40 137 1070 04 


Oklahoma Water Krtounra iKiaut. City Hall, City of Comanche, Co* 
2341 Northwest 40Ch St.. Oklahoma manche. Okla. 73A.N. 

City, OK 73113. 

OkUlwmi.% lii*tmitii'e Deportment. 

Kooru HH Will Ktufrt* M« mortal 
HMr, Oklahoma City, Qkb. 7310ft. 


Itec. 33. IOT1. 

Do. 

Do. 

Do. 

Do. 

July 11. 1<J70. 


Dec. 23, IWI. 
Do. 

Do. 

Mar.MOTI. 


Dec . 23. 1071. 
Do. 

Do. 

Do. 


INaUonjU Flood Irururanco Act of lOftS (Utle XIII of the Bouolng and Urban Development Act of 1968). effective Jan. 28. 1969 (83 F.R 17801. 
Nov 28. 1968). a a amended (aeca 408-410, Public Law 91-152. Dec. 24. 1909). 42 U.S.C. 4001-4127; and Secretary’s delegation of authority to 
Federal Insurance Administrator. 34 Pit. 2080. Fob. 27. 1969) 

Issued: December 20, 1971. 


Title 26—INTERNAL REVENUE 

Chapter I—Internal Revenue Service, 
Department of the Treasury 
SUBCHAPTIR A—INCOME TAX 

|T.D. 71531 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Information Required for Filing Elec¬ 
tions To Amortize Certain Pollution 
Control Facilities 

In order to extend the time for sub- 
jnitilng certain information with an 
Section under section 169 of the Internal 
Revenue Code of 1954, paragraph (a) of 
; 1 *69-4 of the Income Tax Regulations 
'28 CFR Part 1) is hereby amended by 
wising subdivision fix) of subparagraph 
i j and by adding a new subparagraph 
*». These revised and added provisions 
follows: 

§ 1*169-4 Time and manner of making 
Hec lions. 

'*> Election of amortization —(1) In 

general. • • • 

h ***> (a) A statement that the facility 
fjr certified by the Federal certify- 
** authority, together with a copy of 
, lJ n ^rtifleation, and a copy of the ap¬ 
plication for certification which was filed 


|PR Doc.71-18846 Filed 12-27-71:8:45 am) 


with and approved by the Federal certi¬ 
fying authority or <&), if the facility has 
not been certified by the Federal certify¬ 
ing authority, a statement that applica¬ 
tion has been made to the proper State 
certifying authority (see paragraph (c) 
<2> of 3 1.169-2) together with a copy of 
such application and <except in the case 
of an election to which subparagraph (4) 
of this paragraph applies) a copy of the 
application filed or to be filed with the 
Federal certifying authority. 

• • • • • 

(4) Elections filed before February 29, 
1972. If a statement of election required 
by subparagraph (1) of this paragraph 
is attached to a return < Including an 
amended return referred to in subpara¬ 
graph (2) of this paragraph) filed before 
February 29, 1972, such statement of 
election need not include a copy of the 
Federal application to be filed with the 
Federal certifying authority but a copy of 
such application must be filed no later 
titan February 29. 1972. by the taxpayer 
with the district director, or with the 
director of the internal revenue service 
center, with whom the return or amended 
return referred to in this subparagraph 
was filed. 

• • • • • 

Because this Treasury decision amends 
existing regulations merely by postpon¬ 
ing the last day for filing certain infor- 


Gkorgk K. Bernstein. 
Federal Insurance Administrator . 


mu Lion, it is hereby found unnecessary 
and impracticable to issue this Treasury 
decision with notice and public procedure 
thereon under 5 U8.C. section 553(b), or 
subject to the effective date limitation of 
5 UB.C. section 553(d). 

(Soc. 7805. Internal Revenue Code of 1964, 
68A StAt. 917; 26 U.8.C. 7805) 

I seal 1 Johnnie M. Walters. 

Commissioner of Internal Revenue. 

Approved: December 22.1971. 

Edwin S. Cohen, 

Assistant Secretary of the Treasury. 
I PR Doc.71-18874 Filed 12-27-71:8:47 am) 


[T.D. 7154) 

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

SUBCHAPTER F—PROCEDURE ANO 
ADMINISTRATION 

PART 301—procedure and 
ADMINISTRATION 

Bonds and Other Evidence of 
Indebtedness 

In order to revise the Income Tax 
Regulations (26 CFR Part 1) under sec¬ 
tions 163, 451, 453, 454. 483, 591. 1016. 
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1037, 1232, and 6049 of the Internal 
Revenue Code of 1954 and In order to 
revise the Regulati ons o n Procedure and 
Administration <26 CFR Part 301 > under 
section 6049 of the Internal Revenue 
Code of 1954 the proposed amendments 
contained in a notice of proposed rule 
making published in the Federal Reg¬ 
ister on July 22, 1971 <36 P.R. 13605) are 
adopted with the changes noted below. 
The items being reserved below are not 
withdrawn. The changes read as follows: 

Paragraph 1. Paragraph ta) of 9 1.163- 
4, as set forth in paragraph (2) of the 
appendix of the notice of proposed rule 
making, is changed by adding subpara* 
graph (3). 

Par. 2. Paragraph (d) of $ 1.1232-1, as 
set forth In paragraph 13 of the notice of 
proposed rule making, is changed, by 
adding a new sentence at the end thereof. 

Par. 3. The amendments to $ 1.1232-3, 
as set forth in paragraph 15 of the notice 
of proposed rule making, are changed, by 
adding a new < d ) to paragraph (b)(1) 
(ill), by reserving subdivision (iv) of 
paragraph (b)(1), and by reserving sub¬ 
division (ill) of paragraph <b> (2). 

Par. 4. Section 1.1232-3A, as set forth 
in paragraph 16 of the notice of proposed 
rule making, is changed, by reserving 
subdivision (111) of paragraph (a)(1), by 
reserving Example (4) of paragraph (d). 
and by adding new subparagraphs (4), 
(5). and (6) to paragraph (e). 

Par. 5. The amendments to $ 1.6049-1, 
as set forth in paragraph 19 of the notice 
of proposed rule making, are changed by 
revising paragraph (a)(1) til) and <iv), 
by adding a new subdivision (iv) to para¬ 
graph (a) (2), by revising paragraph (a) 
<5>. and by revising paragraph (c> (2). 

Par. 6. The amendments to $ 1.6049-2, 
as set forth in paragraph 20 of the notice 
of proposed rule making, is changed by 
revising paragraph (a)(1) and by adding 
a new paragraph <d). 

Par. 7. The amendments to 4 1,6049-3, 
as set forth in the notice of proposed 
rule making, are changed. 

f seal] Johnnie M. Walters, 

Commissioner of Internal Revenue. 

Approved: December 22, 1971. 

Edwin S. Cohen. 

Assistant Secretary of the 
Treasury. 

Paragraph 1 . Section 1.163-3 is 
amended by revising the heading and by 
adding new paragraph (e) to read as 
follows: 

g 1.163—3 Deduction for discount on 
bond* Ufturd on or before Mar 27, 
1969. 

• • • • • 

(e) Effective date. The provisions of 
tills section shall not apply in respect 
of a bond issued after May 27, 1969, un¬ 
less Issued pursuant to a written commit¬ 
ment which was binding on that date 
and at all times thereafter. 

Par. 2. The following new section is 
added immediately after ft 1.163-3: 


§ 1.163—4 Reduction for original is*tic 
discount on certain obligation* i**ncd 
after Mar 27,1969. 

(a) In general. (1) If an obligation is 
issued by a corporation with original 
issue discount, the amount of such dis¬ 
count is deductible as interest and shall 
be prorated or amortized over the Ufc of 
the obligation. For purposes of this sec¬ 
tion the term "obligation” shall have the 
same meaning as in 5 1.1232-1 (without 
regard to whether the obligation is a 
capital asset In the hands of the holder) 
and the term “original issue discount” 
shall have the same meaning as in sec¬ 
tion 1232(b)(1) (without regard to the 
one-fourth-of-l-percent limitation in the 
second sentence thereof). Thus, In gen¬ 
eral, the amount of original issue dis¬ 
count equals the excess of the amount 
payable at maturity over the issue price 
of the bond (as defined in paragraph 

(b)(2) of $ 1.1232-3), regardless of 
whether that amount Is less than one- 
fourth of 1 percent of the redemption 
price at maturity multiplied by the num¬ 
ber of complete years to maturity. For 
the rule as to whether there is original 
issue discount in the case of an obliga¬ 
tion issued in an exchange for property 
other than money, and the amount 
thereof, see paragraph (b)(2)(ill) of 
$ 1.1232-3. In any case in which or¬ 
iginal issue discount is carried over 
from one corporation to another cor¬ 
poration under section 381(c)(9) or 
from on obligation exchanged to an 
obligation received in any exchange 
under paragraph (b)(1) (iv) of $ 1.1232- 
3, such discount shall be carried over 
for purposes of this section. The amount 
of original issue discount carried over 
in an exchange of obligations under the 
preceding sentence shall be prorated or 
amortized over the life of the obligation 
received in such exchange. For computa¬ 
tion of issue price and the amount of 
original issue discount in the case of 
serial obligations, see paragraph <b) (2) 
(iv) of $ 1.1232-3. 

(2) In the case of an obligation issued 
by a corporation as part of an invest¬ 
ment unit (as defined in paragraph 
(b) (2) (ii> (a) of 1 1.1232-3) consisting of 
an obligation and other property, the Is¬ 
sue price of the obligation is determined 
by allocating the amount received for the 
investment unit to the individual ele¬ 
ments of the unit in the manner set forth 
in paragraph (b) (2) 01) of I 1.1232-3. 

(3) Recovery or retention of amounts 
previously deducted. In any taxable year 
in which an amount of original issue 
discount which was deducted as interest 
under tills section is retained or re¬ 
covered by the taxpayer, such as, for 
example, by reason of a fine, penalty, 
forfeiture, or other withdrawal fee, such 
amount shall be Includible in the grogs 
Income of such taxpayer for such tax¬ 
able year. 

(b) Examples. The rules in paragraph 
(a) of this section arc illustrated by the 
following examples: 

Example (I). N Corporation, which uam 
the calendar year as Its taxable year, on Janu¬ 


ary 1,1970. issued for 999.000.9 percent bonds 
maturing 10 years from the date of lssu«. 
with a stated redemption price at maturity 
of $100,000. The original issue discount n 
each bond (as determined under section 1232 
(b)(1) without regard to the one-fourth -or- 
1-percent limitation in the second sentence 
thereof) is 91.000. l.c., redemption pric*, 
9100.000, minus issue price, 999,000. N shall 
treat 91.000 ns the total amount to be am r- 
tired over the life of the bonds. 

Example (2). Assume the same facts u 
example (1). except that the bonds are con¬ 
vertible into common stock of N Corpora, 
tion. Since tho issue price of the bonds in¬ 
cludes any amount attributable to the con¬ 
version prlvUege. the result is the same an in 
example (1). 

Example (3). Assume the same facto as ex¬ 
ample (1), except that the bonds are Issued 
as part of an Investment unit consisting of 
an obligation and an option. Assume further 
that the issue price of the bonds as deter¬ 
mined under the rules of allocation set forth 
In paragraph (b)(2)(H) of 1 1.1232-3 u 
994.000. The original Issue discount on the 
bond (as determined under section 1232(b) 
(1) without regard to the one-fourth-of-l- 
percent limitation In the second sentence 
thereof) la 96,000, Le., redemption price. 
9100.000. minus Issue price. 994.000. N shall 
treat 96,000 as the total amount to be 
amortized over the life of the bonds. 

Example (4). On January 1, 1971, a com¬ 
mercial bank which uses the calendar year 
as Us taxable year. Issued a certificate! of 
deposit for 910.000. The certificate of deport 
is not redeemable until December 31. 197$, 
except in an emergency as defined In. and 
subject to the qualifications provided by. 
Regulations Q of the Board of Oovemorr «f 
the Federal Reserve. See 12 CFR | 217.4(d). 
The stated redemption price at maturity is 

913.382.26. The certificate Is an obligation to 
which section 1232(a)(3)(A) applies (see 
paragraph (d) of I 1.1232-1), and the orig¬ 
inal issue discount with respect to the cer¬ 
tificate (as determined under section 1232 
(b) (1) without regard to the one-fourth-of- 
1-percent limitation In the second sentence 
thereof) Is 93.382.26 (Le., redemption price, 

913.382.26. minus Issued price, 910,000). T 
shall treat 93,382 20 as the total amount to 
be amortized over the life of the oertlflcate. 

(c) Deduction upon repurchase . [Re¬ 
served] 

<d) Effective date . The provisions ol 
this section shall apply In respect of ob¬ 
ligations issued after May 27. 1969. other 
than— 

(1) Obligations issued pursuant to a 
written commitment which was binding 
on May 27, 1969, and at all times there¬ 
after. and 

(2) Deposits made before January 1, 
1971, in the case of certificates of deposit, 
time deposits, bonus plans, and other de¬ 
posit arrangements with banks, domestic 
building and loan associations, and simi¬ 
lar financial institutions. 

Par. 3. Section 1.451-1 is amended by 
adding new paragraph (d) immediately 
after paragraph (c) to read as follows: 

8 1.451-1 General rule for taxable* yrir 

of incluoion. 

• • • • • 

(d) Special rule for ratable inclusion 
of original issue discount. For ratable in¬ 
clusion of original issue discount in re¬ 
spect of certain corporate obligations 
Issued after May 27,1969, sec section 1232 
(a)(3). 
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Par. 4 Section 1.451-2 is amended by 
revising lxiragraph (b) to read a* follows: 
| 1.151-2 Conutructhe receipt of in¬ 
come. 

• • • • • 

(b> Example* of constructive receipt. 
Amounts payable with respect to Inter¬ 
est coupons which have matured and are 
payable but'which have not been cashed 
are constructively received in the taxable 
year during which the coupons mature, 
unless it can be shown that there are no 
funds available for payment of the In¬ 
terest during such year. Dividends on 
corporate stock are constructively re¬ 
ceived when unqualifiedly made subject 
to the demand of the shareholder. How¬ 
ever. if a dividend is declared payable on 
December 31 and the corporation fol¬ 
lowed its usual practice of paying the 
dividends by checks mailed so that the 
shareholders would not receive them un¬ 
til January of the following year, such 
dividends arc not considered to have been 
constructively received in December. 
Generally, the amount of dividends or in¬ 
terest credited on savings bank deposits 
or to shareholders of organizations such 
as building and loan associations or co¬ 
operative banks is income to the de¬ 
positors or shareholders for the taxable 
year when credited. However, if any por¬ 
tion of such dividends or Interest is not 
subject to withdrawal at the time cred¬ 
ited. such portion is not constructively 
received and docs not constitute income 
to the depositor or shareholder until the 
taxable year in which the portion first 
may be withdrawn. Accordingly, If, under 
a bonus or forfeiture plan, a portion of 
the dividends or interest is accumulated 
and may not be withdrawn until the 
maturity of the plan, the crediting of 
such portion to the account of the share¬ 
holder or depositor does no* constitute 
contractive receipt. In this case, such 
credited portion is income to the de¬ 
positor or shareholder In the year in 
which the plan matures. However, in the 
case of certain deposits made after De¬ 
cember 31. 1970, in banks, domestic 
building and loan associations, and sim¬ 
ilar financial institutions, the ratable In¬ 
clusion rules of section 1232(a) (3) apply. 
See 1 1.1232-3A. Accrued interest on un¬ 
withdrawn insurance policy dividends is 
Income to the taxpayer for the first 
taxable year during which such interest 
fcay be withdrawn by him. 

Par. 5 Paragraph (b> of 1 1.453-1 Is 
•mended by adding a new subparagraph 
( 3) immediately after subparagraph (2) 
to read as follows: 

§ 1.1,»3—l In»talbncnt method of report¬ 
ing income. 

• 9 • • • 

( b> Income to be reported. • • • 

r 3) For purposes of section 453, any 
•mount of original Issue discount in re¬ 
spect of certain corporate obligations is- 
after May 27. 1969. as computed 
???!£?* 10 Parasrapb (b)(2) (111) of 
i M232-3 (relating to obligations Issued 
to exchange for property) shall not be 
tocluded as part of the selling price or 
*** total contract price. 
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Par. 6. Paragraph (a) of 5 1.454-1 is 
amended by revising the heading and 
subparagraph (l)(i) to read as follows: 

§ 1.151—1 Obligation* i*«ucd at dUcount. 

(a) Certain rum-interest bearing ob¬ 
ligations issued at discount —(1) Elec¬ 
tion to include increase in income cur¬ 
rently. If a taxpayer owns— 

(1) A non-interest-bearing obligation 
issued at a discount and redeemable for 
fixed amounts increasing at stated in¬ 
tervals (other than an obligation Issued 
by a corporation after May 27. 1969. as 
to which ratable inclusion of original is¬ 
sue discount is required under section 
1232(a)(3)),or 


Par. 7. Section 1.483-1 U amended by 
revising paragraphs (b)(3) and (d)(3) 
to read as follows: 

§ 1.188—) Computation of irtlrrr*l on 
certain deferred payment*. 

• • « • • 

(b) Payments to which section 4S3 ap¬ 
plies • • • 

(3) Effect of other provisions of law. 
If there Is total unstated interest under 
a contract, a portion of each payment 
to which section 483 applies shall be 
treated as interest to the extent provided 
in such section, notwithstanding that 
some other provision of law (for example, 
section 1245, relating to gain from dis¬ 
positions of certain depreciable prop¬ 
erty) would, without regard to section 
483. treat a portion of the payment as 
ordinary income or in some other man¬ 
ner. In such a case, section 483 shall 
apply first and the other provision of law 
shall apply only to the remainder of the 
payment not treated ns interest under 
section 483. For example, if a portion of 
a payment is treated as interest under 
section 483 and such portion would 
otherwise be treated as gain from the sale 
or exchange of property which is not a 
capital asset under section 1232(a) (2) 
(B) (relating to corporate bonds issued 
on or before May 27. 1969. and Govern¬ 
ment bonds), section 483 shall apply first 
and section 1232(a)(2)(B) shall apply 
only to the remainder of the payment 
after the Interest portion has been deter¬ 
mined. In such case. In order to avoid a 
double Inclusion In Income, for purposes 
of section 1232(b) the “stated redemp¬ 
tion price at maturity** shall be reduced 
by any amount treated as interest under 
section 483. If. however, with respect to 
an evidence of indebtedness Issued by a 
corporation after May 27. 1969. any 
amount of original issue discount Is 
ratably includible in the gross income of 
the holder under section 1232(a)(3), 
there will be no unstated interest to 
which section 483 applies since para¬ 
graph (d) (3) of this section provides for 
a zero test rate of Interest for deter¬ 
mining whether there Is total unstated 
interest with respect to such an evidence 
of indebtedness. 


21997 

whether there is total unstated interest 
shall be zero in the case of— 

(i) A contract under which the pur¬ 
chaser is the United States, a State, or 
any other governmental body described 
in section 103 (relating to interest on 
certain governmental obligations), and 
under which the deferred payments are 
made pursuant to an obligation to which 
section 103 applies, or 

<li) An evidence of Indebtedness which 
is issued after May 27. 1969. by a cor¬ 
poration in an exchange for property 
(other than money) which results under 
paragraph (b)(2) Oil) of ft 1.1232-3 in 
creating original issue discount subject to 
ratable inclusion under section 1232(a) 
(3) In the holder’s gross income. 

• • • • • 

Par. 8. Section 1.591-1 Is amended by 
revising so much of paragraph (b) as 
follows subparagraph (2> thereof to read 
as follows: 

§ 1-591—i Deduction for dmdcndu paid 
on deposit*. 

• • • • • 

(b) Serial associations , bonus plans, 
etc. • • • 

In any taxable year in which the right 
referred to in subparagraph (2) of this 
paragraph Is exercised, there is includ¬ 
ible in the gross income of such taxpayer 
for such taxable year amounts retained 
or recovered by the taxpayer pursuant 
to the exercise of such right. If the pro¬ 
visions of paragraph (a) of ft 1.163-4 
(relating to deductions for original issue 
discount) apply to deposits made with 
respect to a certificate of deposit, time 
deposit, bonus plan or other deposit ar¬ 
rangement. the provisions of this para¬ 
graph shall not apply. 

Par. 9. Section 1.1012-1 is amended by 
revising paragraph (d) to read as 
follows: 

§1.1012—1 Had* of properly. 

■ • • • • 

(d) Obligations issued as part of an 
investment unit. For purposes of deter¬ 
mining the basis of the Individual ele¬ 
ments of an investment unit (as defined 
in paragraph (b)(2)(ii)(a) of ft 1.1232- 
3) consisting of an obligation and an op¬ 
tion (which is not an excluded option 
under paragraph (b) (1) (ill) (c) of ftl. 
1232-3). security, or other property, the 
co6t of such Investment unit shall be allo¬ 
cated to such individual elements on the 
basis of their respective fair market 
values. In the case of the initial issuance 
of an Investment unit consisting of an 
obligation and an option, security, or 
other property, whore neither the obli¬ 
gation nor the option, security, or other 
property has a readily ascertainable fair 
market value, the portion of the cost of 
the unit which is allocablr to the obliga¬ 
tion shall be an amount equal to the issue 
price of the obligation as determined 
under paragraph (b) (2) (ID (a) of ft 1. 
1232-3. 


(d) Test of whether there is total in- Par. 10. Section 1.1016-5 is amended 
terest under a contract . • • • by adding a now paragraph (s) imxnedi- 

(3) Test rate for certain obligations . ately after paragraph (r), to read as 
The test rate of interest for determining follows: 
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§ 1.1016-5 MUrdlancou* udjusItucnU 
to lw*w. 


(s) Original issue discount. In the case 
of certain corporate obligations issued 
at a discount after May 27. 1969. the 
basis shall be increased under section 
1232(a) (3) (E) by the amount of original 
issue discount included in the holder's 
gross income pursuant to section 1232 
<a>(3). 

Par. 11. In order to change section 1232 
(a)(2)(A) and section 1232(a)(2)(A) 
<li) wherever they appear in I 1.1037-1 to 
section 1232(a)(2) (B) and section 1232 
<a)(2)<B)(ii) respectively, paragraph 
(a) of i 1.1037-1 is amended by revising 
paragraph (d) of example (6) of sub- 
paragraph (3) and paragraph (d> of ex¬ 
ample (7) of subparagraph (3). and 
paragraph (b) of such section is 
amended by revising subparagraph (1), 
so much of subparagraph (2) as pre¬ 
cedes subdivision (ii) thereof, para¬ 
graph (d)(2) of example (1) of subpara¬ 
graph (4). paragraph (b)(2) of example 
(3) of subparagraph <4). paragraph (b) 
(2) of example (4) of subparagraph (4), 
paragraph (e) of example (5) of sub- 
paragraph (4), paragraphs <c) and (d> 
of example (1) of subparagraph (6). and 
paragraph (c) of example (4) of sub- 
paragraph (6). Such amended and re¬ 
vised provisions read as follows: 

§ 1.1037—1 Certain exchange* of U.S. 
obligation*. 

(a) Nonrecognition of gain or 
loss . • • • 

(3) Illustrations. • • • 

Example (0). • • • 

(rt) On the sale of the new obligation D 
realize* a gain of $45 ($1,020 leas $075). all 
of which la recognized by reason of section 
1002. Of this gain of $45. the amount of $35 
is treated na ordinary lncopnc and $10 is 
treated as long-term capital gain, deter¬ 
mined as follows: 


(1) Ordinary Income under first sen¬ 
tence of sec. 1232(a)(2)(B) on 
sale of new obligation: 

Stated redemption price of new 

obligation at maturity_. $1,000 

Less: Issue price of new obligation 
under sec. 1232(b)(2). 930 


Original Issue discount on new 
obligation ..........._ 70 

Pro ration under sec. 1232(a) (2) (B) 

(U): ($70 X 00 months/120 

months) __ 35 

(2) Long-term capital gain ($45 less 
$35) . 10 


Example (7). • • • 

(d) On the redemption of the new obliga¬ 
tion D realizes a gain of $25 ($1,000 leas 
$975). all of which Is recognized by reason 
of section 1002. Of this gain of $25. the entire 
amount is treated as ordinary Income, de¬ 


termined as follows: 

Ordinary income under first sentence 
of sec. 1232(a) (2) (B) on redemp¬ 
tion of new obligation: 

Stated redemption price of new 

obligation at maturity___$1,000 

Less: Issue price of new obligation 

under sec. 1232(b)(2)_ »0 


Original issue discount on new 
obligation_................ — 10 


Pro ration under sec. 1232(a)(2) 

(B) (11) : ($70X120 months/120 

months). but such amount not to 
exceed the $25 gain recognized on 
redemption ........___ 25 

(b) Application of section 1222 upon 
disposition or redemption of new obliga¬ 
tion —(1) Exchanges involving nonrec¬ 
ognition of gain on obligations issued at 
a discount. If an obligation, the gain on 
which is subject to the first sentence of 
section 1232(a) (2) <B>. because the obli¬ 
gation was originally issued at a dis¬ 
count, Is surrendered to the United 
States In exchange for another obliga¬ 
tion and any part of the gain realized 
on the exchange is not then recognized 
because of the provisions of section 
1037 (a) (or because of so much of section 
1031(b) as relates to section 1037(a)), 
the first sentence of section 1232(a)(2) 
(B) shall apply to so much of such un¬ 
recognized gain as Is later recognized 
upon the disposition or redemption of 
the obligation which is received in the 
exchange as though the obligation so 
disposed of or redeemed were the obliga¬ 
tion surrendered, rather than the obliga¬ 
tion received, in such exchange. See the 
first sentence of section 1037(b)(1). 
Thus, In effect that portion of the gain 
which is unrecognized on the exchange 
but is recognized upon the later disposi¬ 
tion or redemption of the obligation re¬ 
ceived from the United States in the 
exchange shall be considered as ordinary 
income in an amount which is equal to 
the gain which, by applying the first 
sentence of section 1232(a)(2)(B) upon 
the earlier surrender of the old obliga¬ 
tion to the United States, would have 
been considered as ordinary income if 
the gain had been recognized upon such 
earlier exchange. Any portion of the 
gain which is recognized under section 
1031 Cb) upon the earlier exchange and 
is treated at such time as ordinary in¬ 
come shall be deducted from the gain 
which Is treated as ordinary income by 
applying the first sentence of section 
1232(a) (2) (B) pursuant to this subpara¬ 
graph upon the disposition or redemp¬ 
tion of the obligation which is received 
in the earlier exchange. This subpara¬ 
graph shall apply only in a case where on 
the exchange of United States obliga¬ 
tions there was some gain not recognized 
by reason of section 1037(a) Cor so much 
of section 1031(b) as relates to section 
1037(a)); it shall not apply where only 
loss was unrecognized by reason of sec¬ 
tion 1037(a). 

(2) Rules to apply when a nontrans - 
ferable obligation is surrendered in the 
exchange. For purposes of applying both 
section 1232(a) (2) (B) and subparagraph 
(1) of this paragraph to the total gain 
realized on the obligation which is later 
disposed of or redeemed, if the obliga¬ 
tion surrendered to the United States 
in the earlier exchange is a nontransfer- 
able obligation described In section 454 
(a) or (c)— 

• * • • • • 

(4) Illustrations. • • • 

Example (t). • • • 

(<!)••• 


(2) Ordinary Income under first sen¬ 
tence of eec. 1232(a)(2)(B), 
applying sec. 1037(b)(1)(B) to 
sale of new bond: 

Stated redemption price of 

new bond at maturity.. $100. 00 
Less: Issue price of new 
bond under sec. 1037(b) 

(1) (B) ($94.50 plus $0 
additional consideration 
paid on exchange)__ 94.50 


Original issue discount on 

new bond ............. 5.50 

Proratton under sec. 1232(a)(2) 

(B) (11): ($550x0 months/120 
months) ......_ o 


• • • • • 

Example (3), • • • 

(b) • • • 

(2) Ordinary income applicable to 
new boud (determined as pro¬ 
vided in paragraph (d) (2) of 
example (1), except that the 
proration of the original Issue 
discount under sec. 1232 
(a) (2) (B) (11) amounts to 
$1 10 ($5.50X24 months/120 

months)) __...._ 1.10 


Example (4), • • • 

(b) • • • 

(2) Ordinary Income applicable to 
new bond (determined as pro¬ 
vided In paragraph (d) (2) of 
example (1), except that 
the proration of the original 
issue dlaoount under sec. 
1232 (a) (2) (B) (11) amounts to 
$5.50 ($5.50X120 months/120 
months)) ________ 5.50 


Example ($).••• 

(e) Under section 1037(b) (1) (B) the issue 
price of the series H bonds is $10,000 ($9,700 
stated redemption price of the series E bond 
at time of exchange, plus $240 additional 
consideration paid). Thus, with respec; to 
the series H bond, there is no original issue 
discount to which section 1232 (a) (2) (8) 
might apply. 

• • • • • 

(6) Exchanges involving tumrecogni- 
tion of gain or loss on transferable obli¬ 
gations issued at not less than par — 
• • • 

Example (I). • • • 

(c) The basis of the new bond in A* 
hands, determined under section 1031(d), ii 
$65 (the same as that of the old bond). Tbe 
issue price of the new bond for purposes of 
section 1232(a)(2)(B) is considered undsf 
section 1037(b)(2) to be $100 (the same issue 
price as that of the old bond), 

<«)••• 

(1) Ordinary income under first sen¬ 
tence of sec. 1232(a) (2) (B), ap¬ 
plicable to old bond; 

Stated redemption price of 
old bond at maturity.. $100 

Less: Issue price of old 
bond... 100 

Original Issue discount on old 
band_— -— * 
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(21 Ordinary Income under first sen* 
tones of sec. 1232 (a)( 2)(B). ap¬ 
plying sec. 1037(b) (2) to sale of 
new bond: 

Stated redemption prloe 
of new bond at ma¬ 


turlty.. 

Less: Issue price of 
bond under sec. 
(b)(2). 

new 

1037 

100 

100 

Original issue discount on new 
bond.... 

• • • 

• 

• 

Example (4), • • • 




le) The basis of the new bond In B'a 
bands, determined under section 1031(d), Is 
11,000 (the same basis as that of the old 
bond). The Issue price of the new bond for 
purpose* of section 1232(a)(2)(B) Is con¬ 
sidered under section 1037(b)(2) to be 
$1,000 (the same Issue prloe as that of the 
old bond). 


Pas. 12. Section 1.1232 is amended by 
revising subsections (a) and (b) (2) of 
action 1232 and the historical note to 
read as follows: 

§1.1232 Statutory pro\i»km«; bonds 
and other evidence* of indebtedness. 

Srr 1232. Bonds and other evidences of 
indebtedness —(a) General rule . For purposes 
of this subtitle. In the case of bonds, deben¬ 
tures, notes, or certificates or other evidences 
of indebtedness, which sue capital assets in 
the hands of the taxpayer, and which are Is- 
iued by any corporation, or by any govern¬ 
ment or political subdivision thereof— 

(1> Retirement. Amounts received by the 
bolder on retirement of such bonds or other 
evidences of indebtedness shall be considered 
is amount# received In exchange therefor 
(except that In the case of bonds or other evi¬ 
dences of Indebtedness issued before Janu- 
“7 1. 1359. this paragraph shall apply only 
to those issued with interest coupons or in 
Nftstered form, or to those In such form on 
March i. 1354). 

(2> Sale or exchange—(A) Corporate 
9oadj issued after May 27. 1969. Except as 
provided in subparagraph (C), on the sale 
or exchange of bonds or other evidences of 
indebtedness issued by a corporation after 
Miy 77. i960, held by the taxpayer more than 
4 months, any gain realised shall (except as 
provided In the following sentence) be coo- 
®dered gain from the sale or exchange of 
i capital Asset held for more than 6 months. 
“ ** the time of original Issue there was an 
intention to call the bond or other evidence 
°* indebtedness before maturity, any gain 
2j^l»d on the sale or exchange thereof 
Jrtuch doe* not exceed an amount equal to 
“•original Issue discount (as defined In 
wwecUon (b)) reduced by the portion of 
«Cln* *** ue dUttmnt previously Includible 
“J 8roes Income of any holder (as pro- 
hded In paragraph (3)<B)) shall be con- 
Bflercd as gain from the sale or exchange of 
Property which Is not a capital asset. 

«B) Corporate bonds Issued on or before 
7** 27. 1969. and government bonds. Except 
“provided in subparagraph (C), on the 
cf ? 7 exchange of bonds or other evidences 
w indebtedness issued by a governmental or 
P^ltcal subdivision thereof after Decern- 
w/ 31 • 1®®*. or by a corporation after Decem- 
r? 3 and on or before May 27, 1960. 
by the taxpayer more than 0 months, 
y flUn realized which does not exceed— 
dl jV amount equal to the original Issue 
*»Uht (as defined In subsection (b)). or 
* . at the time of original issue there 

•"•a* 1 !? ,n ^ n tton to call the bond or other 
indebtedness before maturity, an 
Wmnt bears the same ratio to the 


original Issue discount (as defined In sub¬ 
section fb)) as the number of complete 
months that the bond or other evidence of In¬ 
debtedness was held by the taxpayer bears 
to the number of complete months from the 
date of original issue to the date of maturity. 

shall be considered as gain from the sale or 
exchange of property which is not a capital 
asset. Oatn in excess of such amount ah ail be 
considered gain from the sale or exchange 
of a capital asset held more than 0 months. 

(C) Exceptions. This paragraph shall not 
apply to¬ 
ll) Obligations the interest on which is 

not includible In gross inoome under sec¬ 
tion 103 (relating to certain governmental 
obligations). or 

(II) Any holder who has purchased the 
bond or other evidence of indebtedness at 
a premium. 

(D) Double inclusion in income not re¬ 
quired. This section shall not require tho 
inclusion of any amount previously Includi¬ 
ble In gross income. 

(S) Inclusion in income of original issue 
discount on corporate bonds issued after 
May 27 , 1969 —(A) General rule. There shall 
be Included In the gross Income of the holder 
of any bond or other evidence of Indebted¬ 
ness issued by a corporation after May 27. 
1969. the ratable monthly portion of origi¬ 
nal Issue discount multiplied by the num¬ 
ber of complete months (plus any frac¬ 
tional part of a month determined in 
accordance with the last sentence of this sub- 
paragraph) such holder held such bond or 
other evidence of Indebtedness during the 
taxable year. Except as provided in sub- 
paragraph (B), the ratable monthly portion 
of original Issue discount shall equal the 
original issued discount (as defined In sub¬ 
section <b)) divided by the number of com¬ 
plete months from the date of original Issue 
to the stated maturity date of such bond or 
other evidence of indebtedness. For purposes 
of this section, a complete month com¬ 
mences with the date of original issue and 
the corresponding day of each succeeding 
calendar month (or the last dsy of a calen¬ 
dar month In which there Is no correspond¬ 
ing day): and. In any case where a bond or 
other evidence of Indebtedness Is acquired 
on any other day. the ratable monthly por¬ 
tion of original Issue discount for the com¬ 
plete month in which such acquisition 
occurs shall be allocated between the trans¬ 
feror and the transferee In accordance with 
the number of days In such complete month 
each held the bond or other evidence of 
Indebtedness. 

(B) Reduction in case of any subsequent 
holder. For purposes of this paragraph, the 
ratable monthly portion of original Issue dis¬ 
count shall not include an amount, de¬ 
termined at the time of any purchase after 
the original issue of such bond or other evi¬ 
dence of indebtedness, equal to the excess 
of— 

(I) The cost of such bond or other evidence 
of indebtedness incurred by such holder, over 

(II) The issue price of such bond or other 
evidence of lndcbtedneea increased by the 
portion of original discount previously 
Includible in the gross inoome of any 
holder (computed without regard to this 
subparagraph), 

divided by tho number of complete months 
(plus any fractional part of a month com¬ 
mencing with tho date of purchase) from the 
date of such purchase to the stated maturity 
date of such bond or other evidence of 
indebtedness. 

(C) Purchase defined . For purposes of sub- 
paragraph (B). the term "purchase** means 
any acquisition of a bond or other evidence 
of indebtedness, but only if the basis of the 
bond or other evidence of indebtedness is not 
determined in whole or in part by reference 


to the adjusted basis of such bond or other 
evidence of indebtedness in the hands of the 
person from whom acquired, or under section 
1014(a) (relating to property acquired from 
a decedent) • 

(D) Exceptions. This paragraph shall not 
apply to any holder— 

(1) Who has purchased the bond or other 
evidence of indebtedness at a premium, or 

(11) Which Is a life insurance ocxnpany to 
which section 818(b) applies, 

(E) Basis adjustments. The basis of any 
bond or other evidence of Indebtedness in the 
hands of the holder thereof shall be increased 
by the amount included In his gross inoome 
pursuant to subparagraph (A). 

(b) Definitions. • • • 

(2) Issue price. In the case of issues of 
bonds or other evidences of Indebtedness reg¬ 
istered with the Securities and Exchange 
Commission, the term "issue price" means 
the initial offering price to the public (ex¬ 
cluding bond houses and brokers) at which 
price a substantial amount of such bonds or 
other evidences of indebtedness were sold. In 
the case of privately placed issues of bonds 
or other evidence of indebtedness, the issue 
price of each such bond or other evidence of 
indebtedness is the price paid by the first 
buyer of such bond increased by the amount, 
if any. of tax paid under section 4911 (and 
not credited, refunded, or reimbursed) on the 
acquisition of such bond or evidence of in¬ 
debtedness by the first buyer. For purposes 
of this paragraph, the terms ‘ initial offering 
price" and "price paid by the first buyer'* 
include the aggregate payments made by tbs 
purchaser under the purchase agreement, 
including modifications thereof. In the esse 
of a bond or other evidence of Indebtedness 
and an option or other security issued to¬ 
gether ss an investment unit, the issue price 
for such investment unit shall be determined 
in accordance with the rules stated in this 
paragraph. Such issue price attributable to 
each element of the investment unit shall 
be that portion thereof which the fair mar¬ 
ket value of such element bears to the total 
fair market value of all the element* In the 
investment unit. The issue prloe of the bond 
or other evidence of indebtedness included tn 
such investment unit shall bo the portion so 
allocated to it. In the case of a bond or other 
evidence of Indebtedness, or an investment 
unit ss described in this paragraph (other 
than a bond or other evidence of Indebted¬ 
ness or an investment unit Issued pursuant 
to a plan of reorganisation within the mean¬ 
ing of section 368(a) (1) or an insolvency re¬ 
organisation within the meaning of section 
371, 873. or 374), which is issued for prop¬ 
erty and which— 

(A) Is part of an issue a portion of which 
is traded on an established securities market, 
or 

(B) Is issued for stock or securities which 
are traded on an established securities 
market, 

the Issue price of such bond or other evidence 
of the indebtedness or Investment unit, as 
the case may be. shall be the fair market 
value of such property. Except In cases to 
which the preceding sentence applies, the 
Issue price of a bond or othor evidence of 
Indebtedness (whethsr or not Issued as a 
part of an Investment unit) which is issued 
for property (other than money) shall be 
the stated redemption price at maturity. 

• • • • • 

(Sec. 1232 as amended by aeca. 50 and 51, 
Technical Amendment* Act of 1958 (72 8tat. 
1642, 1643); sec. 3(e), Life Insurance Com¬ 
pany Income Tax Act 1950 (73 Stat. 140); 
sec. 5, Interest Equalisation Tax Act (78 
Stat. 845); sec. 413 (a) and (b). Tax Reform 
Act 1900 (83 Stat. 600, 611)) 
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Pa*. 13 Section 1.1232-1 is amended 
by revising paragraphs (a), <b), and (c), 
and by adding new paragraph <d) im¬ 
mediately alter paragraph (c). These re¬ 
vised and added sections read as follows: 

§ 1.1232—1 Bonds ami oilier evidence# 
of indrlilrdne** ; wopc of section. 

(a> In general. Section 1232 applies to 
any bond, debenture, note, or certificate 
or other evidence of indebtedness (re¬ 
ferred to in this section and 55 1.1232-2 
through 1.1232-4 as an obligation) (1) 
which is a capital asset in the hands of 
the taxpayer, and (2) which is issued by 
any corporation, or by any government 
or political subdivision thereof. In gen¬ 
eral. section 1232(a) (1) provides that 
the retirement of an obligation, other 
than certain obligations issued before 
January l. 1955. is considered to be an 
exchange and. therefore, is usually sub¬ 
ject to capital gain or loss treatment. 
In general, section 1232(a)(2)(B) pro¬ 
vides that in the case of a gain realized 
on the sale or exchange of certain obli¬ 
gations issued at a discount after De¬ 
cember 31. 1954. which are either cor¬ 
porate bonds issued on or before May 27, 
1969, or government bonds, the amount 
of gain equal to such discount or. under 
certain circumstances, the amount of 
gain equal to a specified portion of such 
discount, constitutes ordinary income. In 
the case of certain corporate obligations 
issued after May 27. 1969, in general, 
section 1232(a)(3) provides for the in¬ 
clusion as interest in gross income of a 
ratable portion of original issue discount 
for each taxable year over the life of the 
obligation, section 1232'a>(3ME> pro¬ 
vides for an increase in basis equal to the 
original issue discount included in gross 
income, and section 1232(a) (2) (A) pro¬ 
vides that any gain realized on such an 
obligation held more than 6 months shAll 
be considered gain from the sale or ex¬ 
change of a capital asset held more than 
6 months. For the requirements for re¬ 
porting original issue discount on certain 
obligations issued after May 27. 1969. 
see section 6049(a) and the regulations 
thereunder. Section 1232(c) treats as or¬ 
dinary income a portion of any gain 
realized upon the disposition of ri> cou¬ 
pon obligations which were acquired after 
August 16. 1954. and before January 1. 
1958. without all coupons maturing more 
than 12 months after purchase attached, 
and (il) coupon obligations w T hich were 
acquired after December 31, 1957, with¬ 
out all coupons maturing after the date 
of purchase attached. 

(b) Requirement that obligations be 
capital assets. In order for section 1232 
to be applicable, an obligation must be 
a capital asset in the hands of the tax¬ 
payer. See section 1221 and the regula¬ 
tions thereunder. Obligations held by a 
dealer in securities (except as provided 
in section 1236) or obligations arising 
from the sale of inventory or personal 
services by the holder are not capital 
assets. However, obligations held by a 
financial institution, as defined in sec¬ 
tion 582(c) (relating to treatment of 
losses and gains on bonds of certain 
financial institutions) for investment 
and not primarily for sale to customers 
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in the ordinary course of the financial 
institution's trade or business, are capi¬ 
tal assets. Thus, with respect to obliga¬ 
tions held as capital assets by such a 
financial institution which arc corporate 
obligations to which section 1232(a)(3) 
applies, there is ratable inclusion of 
original issue discount as interest In 
gross income under paragraph (a) of 
5 1.1232-3A, and gain on a sale or ex¬ 
change (including retirement) may be 
subject to ordinary Income treatment 
under section 582(c) and paragraph < a * 
(1) of 5 1.1232-3. 

(c) lReserved]. 

(d) Certain deposits in financial insti¬ 
tution*. For purposes of section 1232, this 
section and 55 1.1232-2 through 1.1232-4, 
the term "other evidence of indebted¬ 
ness" includes certificates of deposit, 
time deposits, bonus plans, and other 
deposit arrangements with banks, do¬ 
mestic building and loan associations, 
and similar financial institutions. For 
application of section 1232 to such de¬ 
posits, see paragraph (e) of 5 1.1232-3A. 
However, section 1232, this section, and 
55 1.1232-2 through 1.1232-4 shall not 
apply to such deposits made prior to 
January 1. 1971. For treatment of renew¬ 
able certificates of deposit, see paragraph 
(0(4) of 5 1.1232-3A. 

Pa*. 14. Section 1.1232-2 is amended 
by revising such section to read as 
follows: 

§ 1.1232—2 Retirement. 

Section 1232(a)(1) provides that any 
amount received by the holder upon the 
retirement of an obligation shall be con¬ 
sidered as an amount received in ex¬ 
change therefor. However, section 1232 
• a) (1) does not apply in the case of an 
obligation issued before January 1, 1955. 
which was not issued with interest cou¬ 
pons or in registered form on March 1, 
1954. For treatment of gain on an obliga¬ 
tion held by certain financial Institu¬ 
tions. see section 582(c) and paragraph 
<a><l)(iil> of § 1.1232-3. 

Par. 15. Section 1.1232-3 is amended 
by revising paragraph (a), paragraph 
(b)(1), paragraph (b)(2) (i) and (ii) 
«a> and (c>. example (1) and part (1) 
of example (2) of paragraph <b)i2)(U> 
((f), by adding new subdivisions (ill > and 
(iv) to paragraph (b) (2), by revising so 
much of paragraph (c) as precedes ex¬ 
ample (1) of such paragraph, and by 
revising paragraphs (d), (e> and <f>. 
These revised and added provisions read 
as follows: 

§ 1.1232—3 Gain upon »«lf or cxcltiingc 

of obligation* iv*iird at u discount 

aflrr December 31, 1934. 

(a) General rule; sale or exchange — 
(1) Obligations issued by a corporation 
after May 27, 1969 —(i) General rule. 
Under section 1232(a) <2> (A), in the case 
of gain realized upon the sale or ex¬ 
change of an obligation issued at a dis¬ 
count by a corporation after May 27, 
1969 (other than an obligation subject to 
the transitional rule of subparagraph (4) 
of this paragraph), and held by the tax¬ 
payer for more than 6 months— 

(a) If at the time of original issue 
there was no intention to call the obli¬ 


gation before maturity, such gain shk\\ 
be considered as long-term capital gain, 
or 

(6) If at the time of original Lvue 
there was an intention to call the obli¬ 
gation before maturity, such gain shall 
be considered ordinary income to the 
extent it does not exceed the excess of— 

(/> An amount equal to the enure 
"original Issue discount", over 

(2) An amount equal to the entire 
"original Issue discount" multiplied by * 
fraction the numerator of which is the 
sum of the number of complete months 
and any fractional part of a month 
elapsed since the date of original issue 
and the denominator of which is the 
number of complete months and any 
fractional part of a month from the date 
of original issue to the stated maturity 
date. 

Tire balance, if any, of the gain shall be 
considered as long-term capital gain The 
amount described in (2) of tills subdivi¬ 
sion <b) In effect reduces the amount of 
original issue discount to be treated as 
ordinary income under this subdivision 
(b) by the amounts previously includible 
(regardless of whether included* by all 
holders (computed, however, as to any 
holder without regard to any purchase 
allowance under paragraph (a)(2)(U) 
of 5 1.1232-3A and without regard to 
whether any holder purchased at a 
premium as defined in paragraph (d> (2) 
of 5 1.1232-3). 

(U) Cross references. For definition of 
the terms "original issue discount' and 
"intention to call before maturity", see 
paragraph (b) (1) and (4) respectively 
of this section. For definition of the term 
"date of original issue", sec paragraph 
(b) (3) of this section. For computation 
of the number of complete months and 
any fractional portion of a month, set 
paragraph (a) (3) of 5 1.1232-3A. 

(Ui) Effect of section 582(c) . Gain 
shall not be considered to be long-term 
capital gain under subdivision (i) of this 
subparagraph If section 582(c) (relating 
to treatment of looses and gain* on 
bonds of certain financial institutions* 
applies. 

(2) Examples. The provisions of sub- 
paragraph (1) of this paragraph may be 
illustrated by the following examples: 

Example ( 1 ). On January 1. 1270. A » 
calendar-year taxpayer, purchases at origin*! 
lasue for cash of $7,600. M Corporation* 
10-year. 5 percent bond which has a stated 
redemption price at maturity of $10,000 On 
January 1. 1972. A sella the bond to P tor 
$9,040. A has previously Included $460 of 
the original Issue discount In his gn** in¬ 
come (seo example (1) of paragraph d) of 
f 1.1232-2A) and Increased hbi basis In tb» 
bond by that amount to $8,080 (see p ftr ** 
graph (C) of f 1.1232-3A). Thus. If At 
time of original Issue there was no intention 
to call the bond before maturity. A’s g^ n 
$960 (amount realized, $9,040, less adju*'*« 
basis. $8,060) U considered long-t*nn 
capital gam. 

Example (2). (1) Assume the same fact* u 
In example (1). except that at the time ol 
original lssuo there was an intention to call 
the bond before maturity. Tho amount or 
the entire gain includible by A as ordinary 
Income under subparagraph (1) 0) of ^ 
paragraph Is determined as follows: 
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( 1 ) Entire original taue discount 
(stated redemption price at matur¬ 
ity, $10,000, minus Issue price. 

$7,600) ..$2.400 

13 ) Lees: Line (1). $2,400, multi¬ 
plied by months elapecd since date 
ol original Issue. 24. divided by 
months from such date to stated 


maturity date. 120__ 480 

<j'i Maximum amount includible by 
A »a ordinary income.........._$1,920 


Since the amount in line (3) is greater than 
A 1 * gain. $980. A’s entire gain Is Includible 
u ordinary Income. 

Ill) On January 1, 1979, B. a calendar-year 
uxpayer. sells the bond to C for $10,150. As¬ 
sume that B has Included $120 of original 
B«ue discount In his gross Income for each 
taxable year he held the bond (see example 
(3) of paragraph (d) of | 1 1232 3A) and 
therefore Increased hie basis by $840 
1130 each year x 7 years) to $9,880. B‘s gain 
a therefore $270 (amount realized. $10,150. 
kts heals. $9,880). The amount of such gain 
includible by B as ordinary income under 
subparagraph (l)(l) of this paragraph is 
determined as follows; 

(1) Entire original Issue discount (as 
determined In part <1) of this 

example) .. $2,400 

(3) Leas: Line (1), $2,400. multiplied 
by months elapsed since date of 
original issue, 108. divided by 
months from such date to stated 
maturity date. 120 _ $2. 160 


(3) Maximum amount Includible by 
B as ordinary Income___$ 240 

Since the amount In line (3) is leas than B'a 
fain. $370. only $240 of B*s gain is Includible 
as ordinary income. The remaining portion 
of B's gain. $30. is considered long-term cap¬ 
ita] gain. 

<3> Obligations issued by a corpora¬ 
tion on or before May 27. 1969, and gov - 
ernment obligations. Under section 
1232(a) (2) <B>. if gain Is realized on the 
sate or exchange after December 31. 1957. 
of an obligation held by the taxpayer 
more than 6 months, and if the obliga¬ 
tion either was Issued at a discount after 
December 31. 1954, and on or before 
M$y 27. 1969. by a corporation or was 
lsHied at a discount after December 31, 
11*4, by or on behalf of the United States 
or a foreign country, or a political sub¬ 
division of either, then such gain shall be 
considered ordinary income to the ex¬ 
tent it does not exceed— 

M An amount equal to the entire 
’original issue discount", or 
(ii> If at the time of original issue 
there was no intention to call the obliga- 
More maturity, a portion of the 
original Issue discount" determined in 
accordance with paragraph (c> of thL«s 
*ecuon, 


the balance, if any. of the gain shall 
oc considered as long-term capital gain. 

the definition of the terms "original 
£Mie discount" and "intention to call 
®«ore maturity- see paragraph (b> ( 1 ) 
J)d <4> respectively of this section. See 
1037(b) and paragraph <b> of 
It! 1- r l for R Pcci&] rules which are 
PPhcable in applying section 
(2) <B) and this subparagraph to 
Ha!? 1**^ ° n the disposition or re- 
J^Ption of obligations of the United 
were received from the 
niled States in an exchange upon which 


gain or loss is not recognized because of 
section 1037(a) (or so much of section 
1031 <b> or <c) as relates to section 
1037(a)). 

(4) Transitional rule. Subparagraph 
(3) of this paragraph (in lieu ol sub- 
paragraph (1) of this paragraph) shall 
apply to an obligation issued by a cor¬ 
poration pursuant to a written commit¬ 
ment which was binding on May 27, 1969, 
and at all times thereafter. 

(5) Obligations issued after December 
31, 1954 , and sold or exchanged before 
January /, 1958. Gain realized upon the 
sale or exchange before January 1, 1958. 
of an obligation issued at a discount after 
December 31, 1954. and held by the tax¬ 
payer for more than 6 months, shall be 
considered ordinary Income to the extent 
it equals a specified portion of the "orig¬ 
inal Issue discount", and the balance, if 
any. of the gain shall be considered as 
long-term capital gain. The term "orig¬ 
inal issue discount" Is defined in para¬ 
graph (b)(1) of this section. The 
computation of the amount of gain 
which constitutes ordinary income is 
illustrated in paragraph (c) of this 
section. 

(6) Obligations issued before January 
1 , 1955. Whether gain representing orig¬ 
inal issue discount realized upon the sale 
or exchange of obligations issued at a 
discount before January 1. 1955, is cap¬ 
ital gain or ordinary income shall be 
determined without reference to section 
1233. 

(b> Definitions —(1) Original issue 
discount —(i) In general. For purposes of 
section 1232, the term "original issue 
discount" means the difference between 
the issue price and the stated redemption 
price at maturity. The stated redemption 
price is determined without regard to 
optional call dates. 

<ii) Dc minimis rule . If the original 
issue discount is less than onc-fourth of 
1 percent ol the stated redemption price 
at maturity multiplied by the number of 
full years from the date of original issue 
to maturity, then the discount shall be 
considered to be zero. For example, a 10- 
year bond with a stated redemption 
price at maturity of $100 issued at $98 
would be regarded as having an original 
issue discount of zero. Thus, any gain 
realized by the holder would be a long¬ 
term capital gain if the bond was a cap¬ 
ital asset in the hands of the holder and 
held by him for more than 6 months. 
However, if the bond were Issued at 
$97.50 or less, the original issue discount 
would not be considered zero. 

(ill) Stated redemption price at ma¬ 
turity —(a) Definition . Except as other¬ 
wise provided In this subdivision (ill). the 
term "stated redemption price at matu¬ 
rity" means the amount fixed by the last 
modification of the purchase agreement, 
including dividends, interest, and any 
other amounts, however designated, pay¬ 
able at that time. If any amount based 
on a fixed rate of simple or compound 
interest is actually payable or will be 
treated as constructively received under 
section 451 and the regulations there¬ 
under at fixed periodic intervals of 1 


year or less during the entire term of the 
obligation, any such amount payable at 
maturity shall not be included in deter¬ 
mining the stated redemption price at 
maturity. Thus, for example, assume 
that a note which promises to pay $1,000 
at tiie end of 3 years provides for addi¬ 
tional amounts labeled as interest to be 
paid at the rate of $50 at the end of the 
first year. $50 at the end of the second 
year, and $120 at the end of the third 
year. The stated redemption price at 
maturity will be $1,070 since only $50 of 
the $120 payable at the end of the third 
year is based on a fixed rate of simple or 
compound interest. If. however, the $120 
were payable at the end of the second 
year, so that only $50 in addition to prin¬ 
cipal would be payable at the end of the 
third year, then under the rule for serial 
obligations contained In subparagraph 
(2)(iv)(c) of this paragraph, the $1,000 
note is treated as consisting of two series. 
Tile first series is treated as maturing at 
the end of the second year at a stated re¬ 
demption price of $70. The second series 
is treated as maturing at the end of the 
third year at a stated redemption price 
of $1,000. For the calculation of issue 
price and the allocation of original issue 
discount with respect to each such series, 
see example <3> of subparagraph (2) <iv> 
(/) of this paragraph. 

<b) Special rules. In the case of face- 
amount certificates, the redemption price 
at maturity is the price as modified 
through changes such as extensions of 
the purchase agreement and includes 
any dividends which are payable at ma¬ 
turity. In the case of an obligation issued 
as part of an investment unit consisting 
of such obligation and an option (which 
is not excluded by (c) of this subdivision 
(ill)). security, or other property, the 
term "stated redemption price at matur¬ 
ity" means the amount payable on ma¬ 
turity in respect of the obligation, and 
does not include any amount payable in 
respect of the option, security, or other 
property under a repurchase agreement 
or option to buy or sell the option, se¬ 
curity. or other property. For applica¬ 
tion of this subdivision to certain deposits 
in financial institutions, sec paragraph 
(e) of $ 1.1232-3A. 

(c) Excluded option. An option is ex¬ 
cluded by this subdivision (c) if it is an 
option to which paragraph (a) of 9 1.61- 
15 applies or if it is an option, referred 
to in paragraph (a) of 5 1.83-7, granted 
In connection with performance of serv¬ 
ices to which section 421 does not apply. 

<d> Obligation issued in installments 
If an obligation is issued by a corporation 
under terms whereby the holder makes 
installment payments, then the stated 
redemption price for each Installment 
payment shall be computed in a manner 
consistent with the rules contained in 
subparagraph (2) (iv) of this paragraph 
for computing the issue price for each 
series of a serial obligation. For applica¬ 
tion of this subdivision (d) to certain 
open account deposit arrangements, see 
examples (1) and <2> of paragraph 
(e)(5) of 9 1.1232-3A. 

(iv) Carryover of original issue dis¬ 
count. L Reserved). 
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(2) Issue price defined —f|) In general. 
The term '‘issue price" in the case of ob¬ 
ligations registered with the Securities 
and Exchange Commission means the 
initial offering price to the public at 
wliich price a substantial amount of such 
obligations were sold. For this purpose, 
the term "the public" does not Include 
bond houses and brokers, or similar per¬ 
sons or organizations acting in the ca¬ 
pacity of underwriters or wholesalers. 
Ordinarily, the issue price will be the 
first price at which the obligations were 
sold to the public, and the issue price 
will not change if, due to market develop¬ 
ments, part of the Issue must be sold at 
a different price. When obligations are 
privately placed, the issue price of each 
obligation is the price paid by the first 
buyer of the particular obligation. Irre¬ 
spective of the issue price of the remain¬ 
der of the issue. In the case of an obli¬ 
gation Issued by a foreign obligor, the 
Issue price shall be increased by the 
amount, if any, of interest equalization 
tax paid under section 4911 (and not 
credited, refunded, or reimbursed) on 
the acquisition of the obligation by the 
first buyer. In the case of an obligation 
which is convertible into stock or 
another obligation, the issue price in¬ 
cludes any amount paid in respect of the 
conversion privilege. However, in the case 
of an obligation issued as part of an in¬ 
vestment unit (as defined in subdivision 
<ii)(a) of this subparagraph), the issue 
price of the obligation Includes only that 
portion of the initial offering price or 
price paid by the first buyer properly 
allocable to the obligation under the 
rules prescribed in subdivision (ID of 
this subparagraph. The terms "initial 
offering price" and "price paid by the 
first buyer" include the aggregate pay¬ 
ments made by the purchaser under the 
purchase agreement, including modifica¬ 
tions thereof. Thus, all amounts paid by 
the purchaser under the purchase agree¬ 
ment or a modification of it are included 
in the Issue price (but in the case of an 
obligation issued as part of an investment 
unit, only to the extent allocable to such 
obligation under subdivision (11) of this 
subparagraph), such as amounts paid 
upon face-amount certificates or install¬ 
ment trust certificates In which the pur¬ 
chaser contracts to make a series of pay¬ 
ments which will be returnable to the 
holder with an increment at a later date. 

<ii) Investment units consisting of ob¬ 
ligations and property — (a) In general . 
An investment unit, within the meaning 
of this subdivision (11) and for purposes 
of section 1232, consists of an obligation 
and an option, security, or other prop¬ 
erty. For purposes of this subparagraph, 
the initial offering price of an Investment 
unit shall be allocated to the individual 
elements of the unit on the basis of their 
respective fair market values. However, 
if the fair market value of the option, 
security, or other property is not readily 
ascertainable (within the meaning of 
paragraph (c) of 9 1.421-6), then the 
portion of the Initial offering price or 
price paid by the first buyer of the unit 
which is allocable to the obligation is¬ 
sued as part of such unit shall be ascer¬ 


tained as of the time of acquisition of 
such unit by reference to the assumed 
price at which such obligation would 
have been Issued had it been issued 
apart from such unit. The assumed price 
of the obligation shall be ascertained by 
comparison to the yields at which obliga¬ 
tions of a similar character which are 
not issued as part of an Investment unit 
are sold in arm's length transactions, and 
by adjusting the price of the obligation 
in question to this yield. The adjustment 
may be made by subtracting from the 
face amount of the obligation the total 
present value of the interest foregone by 
the purchaser as a result of purchasing 
the obligation at a lower yield as part of 
an investment unit. In most cases, as¬ 
sumed price may also be determined in a 
similar manner through the use of stand¬ 
ard bond tables. Any reasonable method 
may be used in selecting an obligation for 
comparative purposes. Obligations of the 
same grade and classification shall be 
used to the extent possible, and proper 
regard shall be given, with respect to 
both the obligation in question and the 
comparative obligation, to Che solvency 
of the issuer, the nature of the issuer's 
trade or business, the presence and na¬ 
ture of security for the obligation, the 
geographic area in which the loan is 
made, and all other factors relevant to 
the circumstances. An obligation which 
is convertible into stock or another obli¬ 
gation must not be used as a comparative 
obligation (except where the investment 
unit contains an obligation convertible 
into stock or another obligation), since 
such an obligation would not reflect the 
yield attributable solely to the obligation 
element of the Investment unit. 

• • • • • 

(c) Cross references . For rules relating 
to the deductibility by the issuing cor¬ 
poration of bond discount resulting from 
an allocation under the rule stated in 
(a) of this subdivision, see 99 1.163-3 and 
1.163-4. For rules relating to the basis 
of obligations and options, securities, or 
other property acquired in investment 
units, see 9 1.1012-1 (d). For rules relat¬ 
ing to certain reporting requirements 
with respect to options acquired in con¬ 
nection with evidences of indebtedness 
and for the tax treatment of such op¬ 
tions. see 11.61-15, and section 1234 and 
the regulations thereunder. With respect 
to the tax consequences to the Issuing 
corporation upon the exercise of options 
Issued in connection with evidences of 
indebtedness to which this section ap¬ 
plies. see section 1032 and the regulations 
thereunder. 

(d) Examples. The application of the 
principles set forth In this subdivision 
<ii) may be Illustrated by the following 
examples In each of which it Is assumed 
that there was no intention to call the 
note before maturity: 

Example (1). M Corporation la a small 
manufacturer of electronic components lo¬ 
cated In the southwestern United States. 
On January 1. 1969, In consideration for the 
payment of Ml£ 00 . M Isau« to X its un¬ 
secured note for $40,000 together with war¬ 
rants to purchase 3,000 shares of M stock at 
$10 per share at any time during the term 


of the note. The note la payable In 4 yean 
and provide# for Interest at the rate of $ 
percent per year, payable semiannual :y The 
fair market values of the note and the war¬ 
rant* are not readily ascertainable. Assumt 
that companies in the same Industry as M 
Corporation, and similarly situated both 11. 
nanclally and geographically, arc gencrajiy 
able to borrow money on their unsecured 
notes at an annual Interest rate of 6 percent 
Using a pr esen t value table, the calculation 
of the issue price of a 6 percent. 4 year. 
$40,000 note, discounted to yield 6 percent 
compounded semiannually Is made u 
follows: 


0) (2) (3) C2)x<*> 

Amount Factor tor 

5«'ml<uinnal Interest payable proaent value 1'irytit 
period at 6 discounted value <rf 

portent at 3 percent paymml 
par period 


, 

11.000 

a iroo 



]. ri .J 

.* 4 » 


a-- 

1.000 

. 91*1 

>l&» 

4. 

1,000 

.MS 

mm 

5. 

1,000 

.BBS 

H v 


1.339 

•BBS 

K 7 M 


1,000 

.$131 

mu 

a ... ... 

1,000 

• 7S4 

7HL4I 

8 ... 

40,000 

.7804 



Total promt value of nola discounted 
at ft percent, compounded Mtnlanuu- 
ally-„--—...... 


The same result may be reached through 
the use of a standard bond table or by the 
following present value calculation: 

Present value of annuity of $1,000 
payable over 8 periods at 
3 percent per periods 1000 

X 7 . 0107 =. ..$7,019. TO 

Add: Present value of principal 

(as calculated above)--— 31,576.00 


Total_ $36, 505 70 

Accordingly, the assumed price at which M’i 
note would have been Issued had It bcca 
Issued without stock purchase warrants, le¬ 
thal portion of the Ml.500 price paid by X 
which Is allocable to M's note, is $38,596 
(rounded). Since the price payable on re¬ 
demption of M's note at maturity is $40,000. 
the original Issue discount on M's note is 
$1,404 ($40,000 minus $38£96). Under the 
rules stated in % 1.183-3. M Is entitled to s 
deduction, to be prorated or amortized over 
the life of the note, equal to this original 
Issue discount on the note. The exoees of the 
price for the unit over the portion of such 
price allocable to the note, $2,904 (Ml.500 
minus $38,598), Is allocable to and is the 
basis of the stock purchase warrants ac¬ 
quired by X In connection with M s note. 
Upon the exercise of X'a warrants. M will be 
allowed no deduction and will have no in- 
oorae. Upon maturity of the note X will rr- 
oelve $40,000 from M. of which $1,404, the 
amount of the original Issue discount wtd 
be taxable as ordinary income. If X were to 
transfer the note at its face amount to A 
2 years after the Issue date. X would realise, 
under section 1232(a)(2)(B). ordinary in- 
com© of $702 (one-half of $1.404). 

Example (2). (f) On Januray I, 1989. R 
Corporation negotiates with T. a small busi¬ 
ness Investment company, for a loan in tbe 
amount of $51,500 tn cor xl derail on of whkh 
N Corporation Issues to Y its unsecured 
5-year note for $50,000. together with war¬ 
rants to purchase 2£00 shares of N stock 
at $5 per share at any time during the term 
of the note. The note provides for interest 
of 8 percent, payable semiannually. The fair 
market values of the note and warrants are 
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ac* rc^ulily ascertainable. The loan agree¬ 
ment between Y and N contain* a provision. 
ifntd to In or ms-length bargaining between 
the parties, that a rate of 7 percent payable 
semiannually would have been applied to the 
Loan if warrants were not Issued as part of 


the consideration for the loan. The Issue 
price of the note Is $47,921 (rounded), de¬ 
termined with the use of a standard bond 
table, or computed In the manner Illustrated 
In Example (1) or in the following alterna¬ 
tive manner: 


CO 


CD (!) (4) 


< A) («)X<ft> 


Interest prflod 




Inter*** 

Kartor for 

Prow-tit 

Iutrtrat mU 

Principal 

(ortfooc 

present value 

talu# of 

dkfatveUol 

lor period 

UlwounUrl 

inlafrat 

!<iclctc.l| 

at 34 fwrcvnl 

Lrofoa* 




prr prrtol 



1 .. 

ft... 

iC 

i- 

10 .. 


<nr$%) 


Tot*1 (irreitnt value of Inhrcrst fnrvfnne..., 


180,000 

280 

NL0M 

280 

KM 

200 

80.000 

360 

80,000 

280 

80.000 

280 

80.000 

-*•' 

80, UU 

230 

80.000 

280 

SO, 000 

JUJ 


0. 

$941.8* 

.0338 

:xs» 

.*019 

225.48 

.*714 

217. W 

.SUI 

310.80 

.8135 

203 38 

.TWO 

19ft. 60 

,76>4 

180.86 

♦ 73*7 

1*3.43 

.rm 

177.33 

.. 

$2,079.15 


WnrtDil . » 4 • HtffMO V * ! 

Uol ToUl (irtfecit vatu* of Interest fotvforvo.. 


KK*O 0 OM 03 

80,000.00 

1070.15 


47. WH. K5 


The calculation of present value of Inter¬ 
est foregone may also be made as follows: 

Present value of annuity of $250 dis¬ 
counted for 10 periods at 3% percent per 
period r- $250 X 8.3100 =$2,079 15. 

The total present value of Interest fore¬ 
gone. $2,079. la alto the original Issue dis¬ 
count attributable to the note ($50,000 
-•47921). Under (b) of this subdivision, 
since the agreed assumed rate of tnterest of 
7percent is not more than I percentage point 
greater than the actual rate payable on the 
note, determination of the Issue price of the 
note (and original Issue discount) based 
upon such assumed rate will be presumed 
to be correct and will not be considered 
clearly erroneous, provided that both N and 
T adhere to such determination Under the 
rules in | l 1533. N Is entitled to a deduc¬ 
tion, to be prorated or amortized over the 
life of the note, equal to the original issue 
discount on the note. The excess of the price 
paid for the unit over the portion of such 
price allocable to the note. $3,579 ($51,600 
-M7.921) is allocable to and la the 
basis of the stock purchase warrants ac¬ 
quired by Y In connection with N*s note. 
Upon the exercise or sale of the warrants by 
* N will be allowed no deduction and will 
bare no Income. Upon maturity of the note 
T will receive $50,000 from N. of which $3,079. 
the amount of the original Issue discount, 
*IU be taxable os ordinary income. If Y 
were to transfer the note at its face value to 
B 7**rs after the issue date. Y would 


realize, under section 1232(a)(2)(B). ordi¬ 
nary Income of $1,039.50 (one-half of $2,079). 


Example (3). O Corporation U a small 
advertising company located In the north¬ 
eastern United States Z Is a tax-exempt 
organization In consideration for the pay¬ 
ment of $50,000. O issues to Z. In a trans¬ 
action not within the scope of section 503 (b). 
its unsecured 5-year note for $50,000, to¬ 
gether with warrants to purchase 6.000 shares 
of o stock at $10 per share at any time 
during the term of the note. The note Is 
subject to quarterly amortization at the rate 
of $3,000 per quarter, and provides for In¬ 
terest on the outstanding unpaid balance at 
an annual rate of 0 percent payable quarterly 
(IV4 percent per quarter). The fair market 
values of the note* and warrants are not 
readily ascertainable. The loan agreement 
between O and Z contains a recital that if 
the $50,000 note had been Issued without 
the warrants only $45,000 would have been 
paid for It. An examination of relevant facts 
Indicates that companies In the same In¬ 
dustry as O Corporation, and similarly sit¬ 
uated both financially and geographically, 
are able to borrow money on their unsecured 
notes at an annual Interest cost of 8% 
percent payable quarterly (24 percent per 
quarter). By reference to a present value 
table. It la found that the present value 
of O’a note discounted to yield 84 percent 
compounded quarterly Is $55,508 (rounded). 
The computation la as follows: 


( 1 ) 

0«uxt«!y InUrwt period 



O) (!) (4> (X) 

_ . „ . _ A Factor far 

I rtadpft! Interest Total amount present Talus 

payable payable inyable discounted at 

OH percent) (2) +(3) 24 percent 

por quarter 


$3,000 

$ooo 

$3,900 

a 0792 

3.000 

886 

3,865 


3,000 

619 

3, M0 

,9M$ 

3,000 

706 

3,766 

.0199 

3.000 

720 

3,720 

.WTO 


075 

3.07ft 

.8818 

3.0M 

030 

1M 

.8031 

3.001) 

666 

3. B 

. 6452 

MS 

640 

3.640 

• $77$ 

Km 

406 

3.406 

.0104 

Sim 

480 

3,460 

.799ft 

3,000 

406 

3,40ft 

.7770 

3,000 

360 

3,360 

.7604 

3.000 

31ft 

3,31ft 

.7460 

3.UJ0 

370 

8,770 

.729$ 

3,000 

Z25 

3,72ft 

.7143 

a, Mi 

160 

3.1*0 

.5004 

3,000 

136 

3,13ft 

.$$4$ 

£$M 

M 

3,000 

.6706 

3,000 

46 

3.04ft 

.6867 


($) 


Present v-tfus 
of total 



«.siai« 

3.59517 

3,877.21 

3.461.16 
3,340.74 
2123*. *1 
3,133.05 
3,1X51.04 
2.92*. 70 
2,332.38 
2,737. 38 
2.64A60 
;sml» 
2,460. CM 
2.363 47 
2.303 53 
2.2*4.« 

2.147.16 
2.072 IS 
t.wo.ea 


66.005 1$ 


This amount ($56,508) is the assumed price 
at which the note would have been Issued 
had It been Issued without stock purchase 
warrants. The assumed price of $45,000 agreed 
to by the parties is not presumed to be 
correct since it Is leas than the face value 
adjusted to a yield which U one porceutage 
point greater than the actual rAte of In¬ 
terest payable on the obligation. The parties 
did not have adverse interests in agreeing 
upon an assumed price (since an excessively 
large amount of original Uaue discount 
would benefit O, the borrower, without ad¬ 
versely affecting Z. an exempt organization 
which would pay no tax on original Issue dis¬ 
count Income), and the price agreed to ap¬ 
pears to he clearly erroneous when compared 
to the $56,508 assumed issue price determined 
under the principles of (a) of this subdivi¬ 
sion. Since the maturity value of O'* note la 
$60,000, the original Issue discount on O’a 
note Is $3,392 ($60,000 minus $56,006). Undrr 
the rules in | 1.153-3.0 is entitled to a deduc¬ 
tion. to be prorated or amortized over the 
life of the note, equal to this original laare 
discount on the note. The excess of the price 
paid for the unit over the portion of such 
price allocable to tho note. $3,392 ($60,000 
minus $55,608), Is allocable to and is the 
basis of the stock purchase warrants ac¬ 
quired by Z In connection with O'* note. 
Upon the exorcise o* sale of the warrants 
by Z, O will be allowed no deduction and will 
have no Income. 

(lii) Issuance for property after May 27, 
1969 IReserved). 

<iv) Serial obligations — (a) In gen¬ 
eral . If an tissue of obligations which 
mtitures serially is issued by a corpora¬ 
tion, and if on the basis of the facts and 
circumstances in such case an independ¬ 
ent issue price for each particular 
maturity can be established, then the 
obligations with each p&rticulAr maturity 
shall be considered a separate scries, and 
the obligations of each such series shall 
be treated as a separate Issue with a 
separate Issue price, maturity date, and 
stated redemption price at maturity. The 
ratable monthly portion of original issue 
discount attributable to each obligation 
within a particular series shall be deter¬ 
mined and ratably Included as interest 
In gross Income under the rules of 
S 1 1232-3A. 

<b> Issue price not independently 
established . If a separate issue price can¬ 
not be established with respect to each 
series of an issue of obligations which 
matures serially, the Issue price for each 
obligation of each series shall be its 
stated redemption price at maturity 
minus the amount of original Issue dis¬ 
count allocated thereto In accordance 
with id) of this subdivision. The amount 
of original issue discount so allocated 
shall be ratably included as interest in 
gross income under rules of g 1.1232-3A. 

<c> Single obligation rule. If a single 
corporate obligation provides for pay¬ 
ments (other than payments which would 
not be Included in the stated redemption 
price at maturity under subparagraph 
(1) (ill) of this paragraph) in two or 
more Installments, the provisions of <b) 
of this subdivision shall be applied by 
treating such obligation as an issue of 
obligations consisting of more than one 
series each of which matures on the due- 
date of each such installment payment. 

id) Allocation of discount. For pur¬ 
poses of (b) and (c) of this subdivision, 
the original issue discount with respect to 
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each scries of an Issue shall be the total 
original issue discount for the issue 
multiplied by a fraction— 

(f) The numerator of which is the 
product of (O the stated redemption 
price of such series and Ui) the number 
of complete years (and any fraction 
thereof) constituting the period for such 
series from the date of original issue (as 
defined in paragraph (b> (3) of this sec¬ 
tion) to its stated maturity date, and 

(2) The denominator of which is the 
sum of the products determined in <i) 
of this subdivision <d) with respect to 
each such series. 

If a series consists of more than one 
obligation, the original issue discount al¬ 
located to such series shall be appor¬ 
tioned to such obligations in proportion 
to the stated redemption price of each. 
Computations under this subdivision <d> 
may be made using periods other than 
years, such as. for example, months or 
periods of 3 months. 

<e) Effective date. The provisions of 
this subdivision <iv> shall apply with re¬ 
spect to corporate obligations issued after 
July 22, 1971. However, no inference shall 
be drawn from the preceding sentence 
with respect to serial obligations Issued 
prior to such date, 

(/) Examples . The provisions of tills 
subdivision (iv) may be Illustrated by the 
following examples: 

Example <f). On January !. 1372. P Cor¬ 
poration issued a note with a total face value 
of 1100.000 to B for cash of $94,000. The terms 
of the note provide that $50,000 Is payable on 
December 31. 1073, and the other $50,000 on 
December 31. 1975. Each payment Is treated 
as the stated redemption price of a aeries, 
and the total original Issue discount with 
respect to the note. $0,000. la allocated to each 
such series as follows: 


Year of maturity 1073 107ft Total 

(1) Stated redemption 

brtee.. 18* 000 $6*000 

(?) Multiply by yea n 

cu tit an dine. 3 4 

(I) Product of bond year* $10* 000 $90* 000 

w Sam el p roduct s .... taooiooo 

(ft) Fractional portion of 
discount.. $10*000 $20*000 

ft$Q*(U0 $$10,0(10 

($) Multiply line (9) by 

dlMxxvnl far wiure lease. $*000 f* 000 

(7) bboouallaroMfi 

mbs. n.000 It. non 

(to lurae price (hue (1), 
minus Hne (7)). $4* 000 *4* 000 


Example (2). Assume the same facts as in 
example (I) except that a separate note Is 
issued for each payment The result Is the 
same as In example (1). 

Example (3). On January 1, 1971. Y Bank, 
a corporation, issues s note to C for $1,000 
caah. The terms of the note provide thst $50 
will be paid at the end of the first year. 
$120 at the end of the second year, and 
$1,050 at the end of the third year Under 
(c) of this subdivision (iv), the $1,000 note 
is treated as consisting of two series, the first 
of which matures at the end of the second 
year, and the second of which matures at the 


end of the third year. The Issue price and 
the allocation of original Issue discount with 
respect to each series is computed as follows: 


Year of maturity 

1072 

1973 Total 

(1) Stated redemption prior.. . 

(2) Multiply by years out¬ 

970 

$1,000 

standing. 

9 

3 

(3) Product of bond yuan_ 

$14$ 

$3,000 

(l ) Sum o( product*... 

(ft) Fractional portion of 



discount.. 

$140 

$3,000 


0,1*0 

$3,140 

(« Multiply Uue (ft) by dis¬ 
count fnr entire bra* . 

$70 

•70 


(7) Discount lor each serfea_ S3.12 

9Mf* 

(ft) Iwtr prior (Mm 1 minus 

Mo# (7)) . 


903X12 

$00.0 

• • • 

• 

0 


(c) Gain treated as ordinary income 
in certain cases; computation. The 
amount of gain treated as ordinary in¬ 
come under paragraph (a) (3) (11) or 
(5) of this section 1$ computed by multi¬ 
plying the original issue discount by a 
fraction, the numerator of which is the 
number of full months the obligation 
was held by the holder and the denomi¬ 
nator of which Is the number of full 
months from the date of original Issue 
to the date specified as the redemption 
date at maturity. (See paragraph <b) (3) 
of this section for definition of “date 
of original issue”.) The period that the 
obligation was held by the taxpayer shall 
include any period that it was held by 
another person If, under chapter 1 of 
the Code, for the purpose of determining 
gain or loss from a sale or exchange, 
the obligation has the same basis. In 
whole or in part, in the hands of the 
taxpayer as it would have in the hands 
of such other person. This computation 
Is illustrated by the following examples: 
• • • • • 

<d) Exceptions to the general rule — 
(1) In general. Section 1232(a)(2)(C) 
prorides that section 1232(a)(2) docs 
not apply (1) to obligations the interest 
on which is excluded from gross income 
under section 103 (relating to certain 
government obligations), or <U) to any 
holder who purchases an obligation at a 
premium. 

(2) Premium. For purposes of .section 
1232. this section, and § 1.1232-3A, 
“premium” means a purchase price 
which exceeds the stated redemption 
price of an obligation at its maturity. 
For purposes of the preceding sentence. 
If an obligation is acquired as part of 
an investment unit consisting of an op¬ 
tion. security, or other property and an 
obligation, the purchase price of the ob¬ 
ligation is that portion of the price paid 
or payable for the unit which is allocable 
to the obligation. The price paid for the 
unit shall be allocated to the individual 
elements of the unit on the basis of their 
respective fair market values. However, 
if the fair market value of the option. 


security, or other property is not readily 
ascertainable (within the meaning of 
paragraph (c) of 5 1.421-6), then the 
price paid for the unit shall be allocated 
in accordance with the rules under para- 
graph fb)(2)(ll> of this section for 
allocating the Initial offering price of 
an investment unit to its element If. 
under chapter 1 of the Code, the basis 
of an obligation In the hands of the 
holder is the same, in vrhole or in part, 
for the purposes of determining gain or 
loss from a sale or exchange, as the basis 
of the obligation in the hands of an¬ 
other person who purchased the obliga¬ 
tion at a premium, then the holder :hall 
be considered to have purchased the ob¬ 
ligation at a premium. Thus, the donee of 
an obligation purchased at a premium 
by the doner will be considered a holder 
who purchased the obligation at a 
premium. 

(e) Amounts previously includible in 
income. Nothing in section 1232ia)(2) 
shall require the inclusion of any amount 
previously includible in gross income. 
Thus, if an amount was previously in¬ 
cludible in a taxpayer’s income on ac¬ 
count of obligations issued at a discount 
and redeemable for fixed amounts in¬ 
creasing at stated intervals, or. under 
section 818(b) (relating to accrual of 
discount on bonds and other evidences of 
indebtedness held by life insurance com¬ 
panies), such amount is not again in¬ 
cludible in the taxpayer’s gross Income 
under section 1232(a)(2). For example, 
amounts includible in gross income by $ 
cash receipts and disbursements method 
taxpayer who has made an election under 
section 454 (a) or (c) (relating to ac¬ 
counting rules for certain obligations 
issued at a discount to which section 1232 
(a) (3) does not apply) are not includi¬ 
ble in gross income under section 1232 
(a) (2). In the case of a gain which would 
include, under section 1232(a)(2). an 
amount considered to be ordinary in¬ 
come and a further amount considered 
long-term capital gain, any amount to 
which this paragraph applies is first 
used to offset the amount considered 
ordinary income. For example, on Jan¬ 
uary 1. 1955, A purchases a iO-year 
bond which is redeemable for fixed 
amounts increasing at stated interval*. 
At the time of original issue, there w$s 
no intention to call the bond before ma¬ 
turity. The purchase price of the bond 
is $75, which is also the Issue price. The 
stated redemption price at maturity of 
the bond is $100. A elects to treat the 
annual increase In the redemption price 
of the bond as Income pursuant to sec¬ 
tion 454(a). On January 1. 1960. A sell* 
the bond for $90. The total stated in¬ 
crease In the redemption price of the 
bond which A has reported annually a* 
income for the taxable years 1955 
through 1959 is $7. The portion of the 
original Issue discount of $25 attrib¬ 
utable to this period is $12.50, computed 
as follows: 
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60 (month* bond U held by A) 

120 <month* from datool orlglnaiioBU* bo redemption dote) 


X 625 (original lasue dUconnt) 


However. $7, which represents the an¬ 
nua! stated Increase token into Income, 
is offset against the amount of $12.50. 
leaving $5.50 of the gain from the sale 
to be treated as ordinary Income. 

<f> Recordkeeping requirements. In 
the case of any obligation held by a tax¬ 
payer which was issued at an original 
Issue discount after December 31. 1954. 
the taxpayer shall keep a record of 
the issue price and Issue date upon 
or with each obligation (if known 
to or reasonably ascertainable by him). 
If the obligation held by the taxpayer 
Is an obligation of the United States 
received from the United States In an 
exchange upon which gain or loss is not 
recognized because of section 1037(a) 
(or so much of section 1031 (b) or (c) 
m relates to section 1037(a)). the tax¬ 
payer shall keep sufficient records to de¬ 
termine the issue price of such obligation 
for purposes of applying section 1037(b) 
and paragraphs (a) and (b) of 1 1.1037-1 
upon the disposition or redemption of 
such obligation. The Issuer (or in the 
case of obligations first sold to the pub¬ 
lic through an underwriter or wholesaler, 
the underwriter or wholesaler) shall 
marie the issue price and issue date upon 
every obligation which Is issued at an 
original Issue discount alter Septem¬ 
ber 26, 1957. but only if the period be¬ 
tween the date of original Issue (as 
defined in paragraph (b) (3) of this sec¬ 
tion* and the stated maturity date Is 
more than 6 months. 

Par. 16. The following new section Is 
Added immediately after 1 1.1232-3: 

S 1*1232—3A InrluKMin a* iotfrr»i of 

original Uaue ilUruunt on certain ob¬ 
ligation* i a* tied after May 27, 1969. 


(a) Ratable inclusion as interest —<1> 
General rule. Under section 1232(a)(3). 
the holder of any obligation Issued by a 
corporation after May 27. 1969 (other 
than an obligation issued by or on behalf 
of the United States or a foreign country, 
or a political subdivision of either) shall 
include as Interest in his gross Income an 
Amount equal to the ratable monthly 
portion of original Issue discount multi¬ 
plied by the sum of the number of com¬ 
pete months and any fractional part of 
a month such holder held the obligation 
during the taxable year. For increase In 
oasis for amounts included as interest in 
$ross income pursuant to this paragraph. 
m Paragraph (c) of this section. For 
rcqutrementa for reporting original Issue 
wount, see section 6049(a) and the 
regulations thereunder. 

<3) Ratable monthly portion of orig - 
issue discount —(1) General rule. 
«ccpt when subdivision (U) of this sub- 
a HPllcs f the term "ratable 
portion of original issue dis- 
means an amount equal to the 
onginal Ugue discount divided by the 
‘ number of complete months 

V® Jrac Lional part of a month) 
-*> ming on the date of original issue 


and ending the day before the stated ma¬ 
turity date of such obligation. 

(11) Reduction for purchase allowance. 
With respect to an obligation which has 
been acquired by purchase (within the 
meaning of subparagraph (4) of this 
paragraph), the term "ratable monthly 
portion of original issue discount" means 
the lesser of the amount determined 
under subdivision (1) of this subpara¬ 
graph or an amount equal to— 

(a) The excess (if any) of the stated 
redemption price of the obligation at 
maturity over its cost to the purchaser 
divided by 

<b) The sum of the number of com¬ 
plete months (plus any fractional part 
of a month) beginning on the date of 
such purchase and ending the day before 
the stated maturity date of such 
obligation. 

The amount of the ratable monthly 
portion within the meaning of this sub¬ 
division reflects a purchase allowance 
provided under section 1232(a)(3)(B) 
where a purchase Is made at a price in 
excess of the sum of the issue price plus 
the portion of original issue discount 
previously Includible (regardless of 
whether included) In the gross Income 
of all previous holders (computed, how¬ 
ever. as to such previous holders without 
regard to any purchase allowance under 
this subdivision and without regard to 
whether any previous holder purchased 
at a premium). 

(ill) [Reserved!. 

(iv> Cross references. For definitions 
of the terms "original issue discount" 
and "date of original issue", see sub- 
paragraphs <1) and <3> respectively, of 
ft 1.1232-3<b>. For definition of the term 
"premium." see paragraph (d)(2) of 
ft 1.1232-3. 

(3) Determination of number of com¬ 
plete months —(i) In general. For pur¬ 
poses of this section— 

(a) A complete month and a frac¬ 
tional part of a month commence with 
the date of original issue and the corre¬ 
sponding day of each succeeding calen¬ 
dar month (or the last day of a calendar 
month in which there is no corresponding 
day), 

(b) If an obligation is acquired on any 
day other than the date a complete 
month commences, the ratable monthly 
portion of original issue discount for the 
complete month In which the acquisition 
occurs shall be allocated between the 
transferor and the transferee in accord¬ 
ance with the number of days in such 
complete month each held the obligation, 

(c) In determining the allocation 
under (b) of this subdivision, any holder 
may treat each month as having 30 days, 

(d) The transferee, and not the trans¬ 
feror, shall be deemed to hold the obli¬ 
gation during the entire day on the date 
of acquisition, and 

(e) The obligor will be treated as the 
transferee on the date of redemption. 


<il) Example. The provisions of this 
subparagraph may be illustrated by the 
following example: 

Example. On February 22. 1970, A acquires 
an obligation ot X Corporation for which 
February 1, 1070. U the date of original Issue. 
B acquires the obligation on June 16. 1970. 
A does not choose to treat each month as 
having 90 days. Thus, A held the obligation 
tor 34* months during 1970. \.x. one-fourth 
of February (7/28 days), March. April. May. 
one-half ol June (16/30 days). The ratable 
monthly portion of original Issue discount 
for the obligation U multiplied by 3% 
months to determine the amount Included 
In A's groin income for 1970 pursuant to this 
paragraph. 

1 4) Purchase. For purposes of this 
section, the term "purchase" means any 
acquisition (including an acquisition 
upon original issue) of an obligation to 
which this section applies, but only if 
the basis of such obligation Is not deter¬ 
mined in whole or in part by reference to 
the adjusted basis of such obligation in 
the hands of the person from whom it 
was acquired or under section 1014 (a) 
(relating to property acquired from a 
decedent). 

<fy) Exceptions —il> Binding commit¬ 
ment. Section 1232(a) (3) shall not apply 
to any obligation Issued pursuant to a 
written commitment which was binding 
on May 27. 1969. and at all times 
thereafter. 

(2) Exception for 1-year obligations. 
Section 1232 (a) (3) shall not apply to 
any obligation in respect of which the 
period between the date of original Issue 
(as defined in paragraph (b)(3) of 
ft 1.1232-3) and the stated maturity date 
is 1 year or less. In such case, gain on 
the sale or exchange of such obligation 
shall be included In gross income as 
Interest to the extent the gain does not 
exceed an amount equal to the ratable 
monthly portion of original Issue dis¬ 
count multiplied by the sum of the num¬ 
ber of complete months and any frac¬ 
tional part of a month such taxpayer 
held such obligation. 

(3) Purchase at a premium. Section 
1232(a) (3) shall not apply to any holder 
who purchased the obligation at a 
premium (within the meaning of para¬ 
graph (d)(2) of ft 1.1232-3). 

«4) Life insurance companies. Section 
1232(a) (3) shall not apply to any holder 
which is a life insurance company to 
which section 818(b) applies. However, 
ratable inclusion of original issue dis¬ 
count as interest under section 1232(a) 
(3) Is required by an insurance company 
which is subject to the tax imposed by 
section 821 or 831. 

(c) Basis adjustment. The basis of an 
obligation in the hands of the holder 
thereof shall be increased by any amount 
of original issue discount with respect 
thereto Included as interest in his gross 
income pursuant to paragraph (a) of 
tills section. Sec section 1232(a)(3)(E). 
However, the basis of an obligation shall 
not be increased by any amount that was 
Includible as interest in gross income 
under paragraph (a) of this section, but 
was not actually included by the holder 
in his gross Income. 
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<d> Examples . The provisions of para¬ 
graphs (a) through <c) of this section 
may be illustrated by the following 
examples: 

Example (1). On January 1, 1070. A. a 
calendar-year taxpayer, purchase* at original 
Uwsue. for cash of $7,000, M Corporation's 10- 
year. 5-percent band which has a stated re¬ 
demption price of $10,000. The ratable 
monthly portion of original Issue discount, as 
determined under section 1332(a)(9) and 
this section, to be Included as interest In A's 
gross Income for each month he holds such 
bond Is $30. computed as follows: 

Original issue discount 
(stated redemption prloe. 

$10,000. minus Issue price. 

$7,600) .. $2,400 

Divide by: Number of months 
from date of original Is¬ 
sue to stated maturity 
date _ 120 months 


Ratable monthly portion - $20 

Assume that A holds the bond for all of 1070 
and 1071 and includes as Interest In his gross 
income for each such year an amount equal 
to the ratable monthly portion, $20. multi¬ 
plied by the number of months he held the 
band each ouch year, 12 months, or $240. Ac¬ 
cordingly. on January 1, 1072, A’s basis In the 
bond will have Increased under paragraph 
(c) of this section by the amount so Included, 
$460 <!.e., $240 X 2), from his cost. $7,600. to 
$8,080. For results If A sells the bond on that 
date, see examples (1) and (2) of paragraph 
(a)(2) of 1 1.1282-3. 

Example (2). Assume the some facts aa In 
example (1) Assume further that on Janu¬ 
ary 1, 1972. A sells the bond to B. a calendar- 
year taxpayer for $9,040. 

Since B purchased the bond, he determines 
under paragraph (a)(2)(H) of this section 
the amount of the ratable monthly portion 
he must Include as Interest In his gross In- 
oame in order to reflect the amount of his 
purchase allowance (If any). B determines 
that his ratable monthly portion Is $10, com¬ 
puted as follows: 

(1) Stated redemption price 

at maturity ___ $10,000 

(2) Minus: B a cost .. $9,040 


(3) Rxoesa ..— $960 

(4) Divide by: Number of 
months from date of pur¬ 
chase to stated maturity 

date_ ..._ 96 months 

(5) Tentative ratable 

monthly portion. ........ $10 


(6) Ratable monthly por¬ 
tion as computed In ex¬ 
ample (l).. $20 

Since line (ft) Is lower than line (6). B's rat¬ 
able monthly portion Is $10. Accordingly. If 
B holds the bond for all of 1972. he must in¬ 
clude $120 (l.e.. ratable monthly portion, 
$10X12 months) as Intereat In his gross 
Income. 

Example (J). (i) Assume the same facts 
as in example (1). Assume further than on 
January 1, 1976. A sells the bond U> B for 
$10,160. Under the exception of paragraph 
(b)(9) of this section. B Is not required to 
include any amount in respect of original 
Issue discount as Intereat in his groes Income 
since he has purchased the bond at a 
premium. 

(2) On January 1. 1979, B sells the bond 
to C, a calendar-year taxpayer, for $9,940. 
Since C is now the holder of the bond (and 
no exception applies to him), he must include 
as intereat In his gross income the ratable 
monthly portion of original Issue determined 
under section 1232(a)(9) and this section. 
Since C purchased the bond he determines 
under paragraph (a) (2) (11) of this section 


the amount of the ratable monthly portion 
he must Include as interest In his gross in¬ 
come In order to reflect the amount of his 
purchase allowance (If any). C determines 
that his ratable monthly portion Is $$, com¬ 
puted as follows: 

(1) Stated redemption price 

at maturity-... $10,000 

(2) Minus: C* ooet- $9,940 


(3) Excess... $60 

(4) Divide by: Number of 
months from date of pur¬ 
chase to stated maturity 

date __ 12 months 


(ft) Tentative ratable 

monthly portion- - $5 

(ft) Ratable monthly por¬ 
tion as computed In ex¬ 
ample (1) ... $20 


Since line (ft) Is lower than line (6). C’s 
ratable monthly portion Is $5. Accordingly, 
If C holds the bond for all of 1979. he must 
include $60 (l.e., ratable monthly portion. 
$5. x 12 months) as Interest In his gross In¬ 
come. Upon maturity of the bond on Janu¬ 
ary 1. 1960, C will receive $10,000 from M, 
which under paragraph (c) of this section 
will equal his adjusted basis (the sum of his 
cost. $9,940. plus original Issue discount In¬ 
cluded as Interest In his groes Income. $60). 

Example (4). |Reserved |. 

(e> Application of section 1232 to cer¬ 
tain deposits tn financial institutions and 
similar arrangements —(1) In general. 
Under paragraph (d> of S 1.1232-1, the 
terra "other evidence of indebtedness" 
includes certificates of deposit, time de¬ 
posits, bonus plans, and other deposit 
arrangements with banks, domestic 
building and loan associations, and sim¬ 
ilar financial institutions. 

(2) Adjustments where obligation re¬ 
deemed before maturity —<i> In general . 
If an obligation described in subpara¬ 
graph (I) of this paragraph Is redeemed 
for a price less than the stated redemp¬ 
tion price at maturity from a taxpayer 
who acquired the obligation upon orig¬ 
inal Issue, such taxpayer shall be allowed 
as a deduction. In computing adjusted 
gross income, the amount of the original 
issue discount he included in gross in¬ 
come but did not receive (as determined 
under subdivision (ii> of this subpara¬ 
graph >. The taxpayer's basis of such 
obligation 'determined after any Increase 
in basis for the taxable year under section 
1232(a) (3) (E> by the amount of original 
issue discount included in the holder's 
gross Income under section 1232(a)(3)) 
sliall be decreased by the amount of such 
adjustment. 

<il> Computation . The amount of the 
adjustment under subdivision (i) of this 
subparagraph shall be an amount equal 
to the excess (If any) of (a> the ratable 
monthly portion of the original issue dis¬ 
count Included in the holder's gross In¬ 
come under section 1232(a>(3) for the 
period he held the obligation, over (b) 
the excess (if any) of the amount re¬ 
ceived upon the redemption over the 
issue price. Under paragraph <b) (1) (Hi) 
(a) of § 1 1232-3. if any amount based on 
a fixed rate of simple or compound in¬ 
terest is actually payable or will be 
treated as constructively received under 
section 451 and the regulations thereun¬ 
der at fixed periodic intervals of 1 year 
or less during the term of the obligation, 
any such amount payable upon redemp¬ 


tion shall not be Included In determining 
the amount received upon such 
redemption. 

(ill) Partial redemption, (a) In the 
case of an obligation (other than a single 
obligation having serial maturity dates), 
If a portion of the obligation is redeemed 
prior to the stated maturity date of the 
entire obligation, the provisions of this 
subdivision shAll be applied and not the 
provisions of subdivision (11) of this sub- 
paragraph. In such case, the adjusted 
basis of the unredeemed portion of the 
obligation on the date of the partial re¬ 
demption shall be an amount equal to the 
adjusted basis of the entire obligation on 
that date minus the amount paid upon 
the redemption. 

<b> If the adjusted basis of the unre¬ 
deemed portion (as computed under (a) 
of this subdivision) is equal to or in ex¬ 
cess of the amount to be received for the 
unredeemed portion at maturity, no gain 
or loss shall be recognized at the time 
of the partial redemption but the holder 
shall be allowed a deduction, in comput¬ 
ing adjusted gross income for the taxable 
year during which such partial redemp¬ 
tion occurs, equal to the amount of such 
excess (If any), and no further original 
issue discount will be includible In the 
holder's gross Income under section 
1232(a)(3) over the remaining term of 
the unredeemed portion. In such case, 
the holder shall decrease his basis in the 
unredeemed portion (as computed under 
(a) of this subdivision) by the amount 
of such adjustment. 

(c) If the adjusted basis of the unre¬ 
deemed portion (as computed under (a) 
of this subdivision) is less than the re¬ 
demption price of the unredeemed por¬ 
tion at maturity, a new computation 
shall be made under paragraph (a) of 
this section (without regard to the ex¬ 
ception for one-ycar obligations in para¬ 
graph (b)(2) of this section) of the 
ratable monthly portion of original issue 
discount to be included as interest In the 
gross income of the holder over the re¬ 
maining term of the unredeemed por¬ 
tion. For purposes of such computation, 
the adjusted basis of the unredeemed 
portion shall be treated as the Issue price, 
the date of the partial redemption shall 
be treated as the issue date, and the 
amount to be paid for the unredeemed 
portion at maturity shall be treated a* 
the stated redemption price. 

(3) Examples . The application of sec¬ 
tion 1232 to obligations to which this 
paragraph applies may be illustrated by 
the following examples: 

Example (I). A U & exah method taxpayer 
who use* the calendar year aa his taxable 
year. On January 1, 1971. he purchase * 
certificate of deposit from X Bank $ corpora¬ 
tion. for $10,000. The certificate of deposit 
is not redeemable until December 31. 1®™* 
except In an emergency as defined In, sn» 
subject to the qualifications provided Of 
Regulation Q of the Board of Govern am of 
the Federal Reserve. 8ee 12 CFR f 217 . 4 (d) 
The stated redemption price at maturity ** 
$13,382 26. The terms of the certifies 1 * ^ 
not cxprcesly refer to any amount aa in¬ 
terest. A's certificate of deposit Is an obliga¬ 
tion to which section 1232 and thU para¬ 
graph apply. A shall Include the r»ubt* 
portion of original Issue dlsoount in (F 0 * 


FEDERAL REGISTER. VOt. 36. MO, 249 —TUESOAY, DECEMBER 2$, 1971 


















RULES ANO REGULATIONS 


25007 


income for 1071 as determined under lec¬ 
tion 1233 (a) (3). Thus. If A bolds the cer¬ 
tificate of deposit for the full calendar year 
1971 , the amount to be Included In A'a gross 
income for 1071 U 0676 45, that la, 12/00 
months, multiplied by the excess of the 
stated redemption price (#13,382.20) over 
fbs Issue price (#10,000). 

Example (2). Assume the same facts as In 
example (1). except that the certificate of 
deposit provides for payment upon redemp¬ 
tion at December 31, 1075, of an amount 
equal to ‘*#10,000. plus 0 percent compound 
interest from January 1, 1071, to December 
31. 1973." Thus, the total amount payable 
upon redemption In both example (1) and 
this example Is $13.382-20. The certificate of 
deposit Is an obligation to which section 1232 
and this paragraph apply and, since the 
■ubstanoe of the deposit arrangement ts 
Identical to that contained In example (1), 
A must include the same amount in groes 
Income. 

Example (3). Assume the same facts as In 
example (I), except that the certificate pro- 
Ttdcu for the payment of Interest In the 
amount of $200 on December 31 of each year 
and 02.000plus #10.000 (the original amount) 
payable upon redemption at December 31. 
1975. Thus, If A holds the certificate of de¬ 
posit for the full calendar year 1071. A must 
include in his gross Income for 1071 the 
1200 Interest payable on December 31. 1071, 
aod 0400 of original Issue discount, that Is, 
13/60 months multiplied by the excess of the 
stated redemption price (#12.000) over the 
Issue price (#10,000). 

Example (4). B ts a cash method taxpayer 
who uses the calendar year as his taxable 
year. On January 1, 1071. B purchases a 
4-year savings certificate from the Y Build¬ 
ing and Loan Corporation for #4.000. redeem- 
abls on December 31, 1074. for #3.000. On 
December 31, 1073, Y redeems the certificate 
for 04,600. Under section 1232(a)(3). B In¬ 
cluded 6250 of original Issue discount In his 
frosa income for 1071, #230 for 1972. and 
Includes #250 In his gross Income for 1073 
foe a total of #750. Since the excess of (I) 
the amount received upon the redemption. 
04.680, over (It) the Issue price, #4,000. or 
•600. U lower than the total amount of origi¬ 
nal Usue discount (#750) Included In B’s 
fross income for the period he held the 
certificate by #00. the #90 will be treated 
under subparagraph (2) of this paragraph 
ss a deduction in computing adjusted gross 
Income, and accordingly, will decrease the 
bsais of his certificate by such amount. B 
ha* no gain or loss upon the redemption, as 
determined in accordance with the following 
computation: 

Adjusted basis January 1. 1073_#4. 500 

Iflcrwiee under section 1232(a)(8) 

. 250 


Subtotal ....____ 4 . 750 

Decrease under subparagraph (b) (2) 

°f this paragraph__ 00 


upon redemption_ 4.660 

Amount realized upon redemption.. 4,660 


Gain or loss. 


Sample (5). On January 1. 1071. C. a cash 
w«nod taxpayer who uses the calendar year 
“ taxable year, opens a savings account 
jn Z bank with a #10.000 deposit. Under the 
wma of the account. Interest Is made a vail- 
ww semiannually at 6 percent annual tnter- 
th» ? om R <mn d*<t semiannually. Since all of 
«« interest on C’s account In Z Bank Is 
available semiannually, the stated re- 
rfhVlY; 11 prtce al maturity under paragraph 
WUMmiC*) of | 1.1232-3 equals the Issue 
. and. therefore, no original issue dls- 
°' in “ u r «Portabie by C under section 1232 


(a) (3) However. C must Include the sum not Included in determining the stated re- 
ot #300 (l.e.. ft X 6% X #10,000) plus #309 demptlon price at maturity under para- 
(l.e^ H x 6% X #10300) or #609. of Interest 
made available during 1071 in his gross In¬ 


come for 1971, 

Example (6). (1) D Is a cash method tax¬ 
payer who uses the calendar year as his tax¬ 
able year. On January 1, 1071. D purchases 
a #10.000 deferred Income certificate from M 
Bank. Under the terms of the certificate, in¬ 
terest accrues at 6 percent per annum, com¬ 
pounded quarterly. The period of the account 
Is 10 years. In addition, the holder is per¬ 
mitted to withdraw the entire amount of the 
purchase price at any time (but not Interest 
prior to the expiration of the 10 year term), 
and upon such a withdrawal of the purchase 
price, no further Interest accrues. If the cer¬ 
tificate ts held to maturity, the Issue price 
plus accrued interest will aggregate 
#18,140.18. 

(11) In respect of the certificate, the origi¬ 
nal issue discount Is #8,140.10. determined by 
subtracting the issue price of the certificate 
(#10,000) rrom the stated redemption price 
at maturity (#18.140.18). Thus, under section 
1232(a) (3) the ratable monthly portion of 
original Issue discount Is #67.835 (t.e.. 1/120 
months, multiplied by #8.140.18). Under sec¬ 
tion 1232(a)(8). D includes #814.02 (l.e.. 12 
months, multiplied by #67.835) in his gross 
income for each calendar year the certificate 
remains outstanding and under section 1232 
(a)(3)(E) increases his basis by that 
amount. Thus, on December 31. 1075, D‘a 
basis for the certificate la $14,070 10 (l.e.. 
issue price, #10,000. increased by product of 
#824 02:<5 years). 

(Ul) On December 31. 1975. D withdraws 
the #10.000. Under the terms of the certifi¬ 
cate #3,468.55 cannot be withdrawn until 
December 31. 1980. Under the provisions qf 
subparagraph (2) (ill) of this paragraph, the 
#10,000 partial redemption shall be treated 
aa follows: 

(1) Adjusted basis of obligation 

at time of partial redemption.. #14.070.10 


(2) Amount paid upon redemp¬ 
tion ... 10.000.00 


(3) Adjusted basis of unre¬ 
deemed portion (line (1) less 

Une (2)).—.. 4,070.10 

(4) Amount to be paid for unre¬ 

deemed portion at maturity 
(December 31, 1980)_ 3.468. 55 


(5) Adjustment in computing 
adjusted gross Income (excess 
of line (3) over line (4))__ 601.55 


Since the adjusted basis of the unredeemed 
portion exceeds the amount to be received 
for the unredeemed portion at maturity, D 
is allowed a deduction. In computing ad¬ 
justed gross income, of 6601.25 in 1975 and 
no further original issue discount ts Includi¬ 
ble as interest In his gross Income. In addi¬ 
tion, D will decrease his basis In the unre¬ 
deemed portion by 0601.55, the amount of 
such adjustment, from #4,070.10 to #3,46845. 

Example (7).EUo cash method taxpayer 
who usee the calendar year as his taxable 
year. On January 1. 1971. E purchase a 
#10.000 "Bonus Savings Certificate" from N 
Building and Loan Corporation. Under the 
terms of the certificate. Interest Is payable at 
5 percent per annum, compounded quarterly, 
and the period of the account la 3 years. Iu 
addition, tho certificate provides that If the 
holder makes no withdrawals of principal or 
interest during the term of the certificate, a 
bonus payment equal to 5 percent of tho 
purchase price of the certificate will be paid 
to the holder of the certificate at maturity. 
Thus, the amount of the bonus payment Is 
#500 (l.e., 5 percent multiplied by #10.000). 
81nce the 5 percent annual Interest Is payablo 
quarterly, the amount of such Interest Is 


graph (b)(1) (ill) of | 1.1232-3. However, 
since the bonus payment Is only payable at 
maturity, the amount of such bonus Is in¬ 
cluded as part of the stated redemption 
price at maturity. Thus, the stated redemp¬ 
tion price at maturity equals #10,500 (pur¬ 
chase price, #10,000, plus bonus payment, 
#500). Accordingly, the original Issue dis¬ 
count attributable to such certificate equals 
#500 (stated redemption price at maturity, 
#10,500. minus issue price. #10,000). There¬ 
fore. E must include as Interest 0166.67 (l.e., 
12/36 months, multiplied by the original 
Issue discount. #500) in his gross income for 
each taxable year he holds the certificate. 

(4» Renewable certificates of deposit — 
(i) In general . The renewal of a certifi¬ 
cate of deposit shall be treated 85 a pur¬ 
chase of the certificate on the date the 
renewal period begins regardless of any 
requirement pursuant to the terms of the 
certificate that the holder give notice of 
an Intention to renew or not to renew. 
Thus, for example. In the case of a cer¬ 
tificate of deposit for which a renewal 
period begins after December 31. 1970, 
such renewal shall be treated as a pur¬ 
chase after such date whether or not the 
initial period began before such date. 

(il) Computation. For purposes of 
computing the amount of original issue 
discount to be ratably included as in¬ 
terest In gross income under section 1232 

(a)(3) in respect of a renewable certif¬ 
icate of deposit for the initial period or 
any renewal period, the following rules 
apply: 

<a) The issue price on the date any re¬ 
newal period begins is considered to be 
in the case of a certificate of deposit ini¬ 
tially purchased— 

<1) After December 31. 1971, the ad¬ 
justed basis of the certificate on the date 
such period begins, 

(2) Before January 1 # 1971. the 

amount the adjusted basis would have 
been on the date such period begins had 
the holder included all amounts of origi¬ 
nal issue discount as interest in gross in¬ 
come that would have been includible if 
section 1232(a)(3) had applied to the 
certificate fronq the date of original 
purchase. 

Thus, if under the terms of the certifi¬ 
cate. no amount is forfeited upon a fail¬ 
ure to renew, then the issue price on the 
date any renewal period begins is con¬ 
sidered to be the amount which would 
have been received by the holder on such 
date had it not been renewed. 

(b) The date of original issue for any 
renewal period shat be considered to be 
the date it begins. 

(c) The date of maturity for the Initial 
period or any renewal period shall be 
considered to be the date It ends. 

(d) The stated redemption price at 
maturity for the initial period or any 
renewal period shall be considered to be 
an amount determined in a manner con¬ 
sistent with (a) of this subdivision. 

(ill) Application of 1-ycar rule . For 
purposes of paragraph (b) (2) of this sec¬ 
tion < relating to nonapplication of sec¬ 
tion 1232(a) (3) to any obligation having 
a term of 1 year or less), the period be¬ 
tween the date of original issue (as de¬ 
fined in paragraph <b) (3) of f 1.1232*3) 
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of a renewable certificate of deposit and 
its stated maturity date shall Include all 
renewal periods with respect to which, 
under the terms of the certificate, the 
holder may either take action or refrain 
from taking action which would prevent 
the actual or constructive receipt of any 
Interest on such certificate until the ex¬ 
piration of any such renewal period 
whether or not the original date of issue 
is prior to January 1. 1971. 

tiv) Examples. The provisions of this 
subparagraph may be Illustrated by the 
following example: 

Example, (a) On May 1, I960. A purchase* 
a 2-year renewable certificate of deposit from 
M bank, a corporation, for $10,000. Interest 
will be compounded semiannually at 6 per¬ 
cent on May 1 and November l. The terms of 
the certificate provide that such certificate 
will be automatically renewed on the anni¬ 
versary date every 2 years If the holder doe* 
not notify M of an Intention not to renew 
prior to GO days before the particular anni¬ 
versary date. Thu*, on May 1. 1971. and May 1, 
1973, the certificate may be redeemed for 
$11,255.09 and $12,667.80, respectively. How¬ 
ever. in no event shall the initial period and 
the renewal periods exceed 10 year* A doe* 
not notify M of an Intention not to renew 
by March 1, 1971, and the certificate Is auto¬ 
matically renewed for au additional 2-year 
period on May 1, 1971. 

(b) Under subdivision (I) of this subpara¬ 
graph. the May 1. 1971. renewal shall be 
treated as the purchase of a certificate of 
deposit on that date. la., after December 31, 

1970. Under subdivision (U) of this subpara¬ 
graph. the issue price is considered to be 
$11,255.09 and the date of maturity Is con¬ 
sidered to be May 1, 1973 Since the stated 
redemption price at maturity l* $12,667.60. A 
must include $56 85 as Interest In gross in¬ 
come for each month he holds the certificate 
during the renewal period begliyilng May 1, 

1971, computed as follows: 

Original issue discount (stated 
redemption price, $12,667.60, 
minus Issue price. $11,256 09).. $1, 412. 51 

Divided by: Number of months 

from renewal to maturity date. 24 months 


Ratable monthly portion- $58. 85 

(5) Time deposit open account ar¬ 
rangements —(i» In general. The term 
“time deposit open account arrange¬ 
ment rt means an arrangement with a 
fixed maturity date where deposits may 
be made from time to time and ordi¬ 
narily no Interest will be paid or con¬ 
structively received until such fixed 
maturity date. All deposits pursuant to 
such an arrangement constitute parts of 
a single obligation. The amount of orig¬ 
inal issue discount to be ratably In¬ 
cluded as Interest in his gross income of 
the depositor for any taxable year shall 
be the sum of the amounts separately 
computed for each deposit. For this pur¬ 
pose. the Issue price for a deposit Is the 
amount thereof and the stated redemp¬ 
tion price at maturity is computed under 
paragraph (b> <1> Ott) <d> of 5 1.1232-3. 

<ii) Examples. The provisions of this 
subparagraph may be Illustrated by the 
following examples: 

Example (1). (i) P 1* a cash method tax¬ 
payer who urn the calendar year no hi* tax¬ 
able year. On December 1. 1970. P enters Into 
a 5-year depoalt open account arrangement 
with M Saving* and Loan Oorp. The term* of 
the arrangement provide that P will depoalt 
$100 each month for a period of 5 years, and 
that interest will be compounded semian¬ 
nually (on June 1 and Deoember 1) at 


percent, but will be paid only at maturity. 
Thus, assuming P makes deposit* of $100 on 
the first of each month beginning with De¬ 
cember 1. 1970. the account will have a stated 
redemption price of $6,998.20 at maturity on 
December 1. 1975. 81nee. however, section 
1232 applies only to deposits made after 
December 31, 1970 (see paragraph (d) of 
I 1.1232-1), the $34.39 of compound Interest 


to be earned on the first depoalt of $100 over 
the term of the arrangement will not be sub¬ 
ject to the ratable inclusion rules of section 
1232(a)(3). P must Include ouch $34 39 of 
interest in hi* gross income on December 1. 
1975, the date It 1* paid. 

(11) Por 1971. P must Include $44 19 of 
original issue discount ss interest in groca 
income, to be computed a* follow*: 


( 1 ) 


hat* or $iu> 
depoalt 


CD 


Moulin to 
maturity 


d) 


(4) 


IS) 


(«) 


U) 


Redemption original Issuo Ratable 
I*lee *t discount (col. monthly poc- 

matuxlty 3-1100) Llou tool. 

4+<ol. 2) 


Months on I'm 
deposit In Ian* dR-v i .( 

1771 (col. 5X*d il 


1-1-71. 

$0 

1133 73 

*33 73 

•0. *717 

3-1-71. 

i 

133.07 

3507 

.5701 

3 1-71. 

ft7 

122.42 

3142 


4-1 71. 

6* 

131.77 

31.77 

.8673 

ft-l-71.. 

m 

131.12 

31,12 

.*$•$ 

$-1 71.. 

ftt 

130, 48 

$0.48 

.8644 

7 1-71... . 

■ 


29. *4 

. 8030 

8-1-71. .. 

El 

130.20 

* 8 

.841* 

0-1-71.. 

ftl 

128. ft* 

38,84 

M00 

10-1-71 . 

ftO 

127.93 

27.« 

.55*6 

11 1 71.. 

to 

127.30 

27.30 

.5*71 

121-71 . 

48 

128 68 


MAH 


i . tn usee ak.es .aavi 

Total nrigliul la*** dbcuunt to b» Included as luUrast In T't gross Income for im. 


12 

II 

10 

* 

* 

7 

4 

ft 

4 

3 

2 

1 


M.« 

rt.fi 

MU 

Ml 

4.0 

ltd 

3* 

:.m 

2J4 

l.w 

Ml 

o.O 

44.lt 


Example (2). (1) O U a cash method tax¬ 
payer who uses the calendar year as hla taxa¬ 
ble year. On February 1, 1971, O enters Into 
a 4-year deposit open account arrangement 
with T Bank, a corporation. The terms of 
the deposit arrangement provide that O may 
depoalt any amount from time to time in 
multiples of $50 for a period of 4 years. The 
terms also provide that O may not redeem 
any amount until February l, 1975. except 
In an emergency as defined in. and subject to 
the qualifications provided by. Regulation Q 


of the Board of Oove mors of the Federal 
Reserve System. See 12 CFR 1217.4(d). In¬ 
terest will be compounded semiannual!) (on 
February 1 and August 1) at 6 percent, pro¬ 
viding there Is no redemption prior to Febru¬ 
ary 1. 1975. However, if there Is a redemption 
prior to such date. Interest will be corn- 
pounded semiannually at 5yfc percent 
(11) The schedule of deposits made by G 
pursuant to the arrangement, and computa¬ 
tion of ratable monthly portion for each 
depoalt. is set forth In the table below: 


(1) 

(*> 

CD 

(4) 

15) 

(«> 

Data of deposit Mouths U> 

Amount of 

Kodt'fupUtici 
price at 

Origins] Usus 
discount 

Belaid* 

monthly 

maturity 


maturity (Col. 4-Col. 3) 

portion 






(Col. *>Co». 71 

2-1-71.. 

48 

MOD 

1138.08 

* 38.58 

to MM 

ft-l-71.... 

44 

300 

•246.42 

48,42 

i m 

13-1-71—. 

& 

50) 

60106 

102.9* 

im 

2 1-72... 

3ft 

MM 

ash 

155.34 

4. Xlfi 

3-1-7J. 

a* 

800 

W0. ft* 

1*0.56 

4 301? 

■ 

ii 

000 

mM 

89.00 

111* 

•-l-7t . 

30 

3*0 

a$.w 

39.« 

i m 

(tfti) With respect to amount* on deposit pursuant to the arrangement, the amount* of 

1 

0 

i 

I 

I 

Include ae 

Interest In 

hie gross lnoome for 1971 and 1973 

are computed la the tabic below: 






(1) 

Of) 

(3) 

(4) 

(5) 

(•> 


R*i*l4* 

Months on 

1971 original 

Mouths on 

1972 oMtnsl 

1 >atc of deposit 

monthly 

bi 

kssu* (lUeminl 

dr pelt la 

fasil* dboocMl 


portion 

1971 

(Cel. 2 X 

1972 

(Col. t X 




Col. 3) 


Cd. 5) 

2-1-71... 

10. 5568 

11 

$5 11 

12 

Ml? 

$-1-71. 

1. 100ft 

7 

7.70 

12 

1121 

12* 1 — 71 * ........ 

2-XKtt 

1 

2 71 

12 

3211 

2-1-72 _____ 

4.3122 ... 



11 

47.* 


. .. 

7-1-71... 

$T—72.. ■ ■ ■ 


Total original two* dtacmnt 
tnctodlul* M ftnWTMtt In 
grow InootRe lor tasahl* 
yiwr. 


4.3017 

s. i m. 

1.3273 . 


10 

6 

ft 


Iftftf 


14. M 

4 04 


R444 


(6> Certain contingent Interest ar¬ 
rangements —<i> In general. If under the 
terras of a deposit arrangement- 

la) The holder cannot receive pay¬ 
ment of any Interest or constructively 
receive any Interest prior to a fixed ma¬ 
turity date, 

<b> Interest is earned at a guaranteed 
minimum rate of compound interest. 

(c) Additional contingent interest may 
6 be earned for any year at a rate not to 


exceed one percentage point above such 
guaranteed minimum rate, and 

(d) Any additional contingent intend 
is credited at least annually to the de¬ 
positor's account. 

Then any contingent interest credited to 
the depositor shall be treated as creating 
a separate obligation subject to the rule* 
of subdivision (ii) of this subparagrapn 
<ii> Computation. For purposes of 
computing the original issue discount to 
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be included as interest in the depositor's 
*ro6s Income under section 1232(a)(3) 
with respect to such separate obligation— 
(a) The issue price shall be zero, 

<b> The date of original issue shall be 
the date on which the contingent interest 
is credited to the depositor’s account and 
begins to earn interest, 

<c> The date of maturity shall be the 
fixed maturity date of the deposit, and 
«f> The stated redemption price at 
maturity Is the sum of the amount of 
such contingent interest plus any Interest 
to be earned thereon at the guaranteed 
minimum rate of compound interest be¬ 
tween such dates of original issue and 
maturity. 

Par. 17. Section 1.1232-4 is amended 
by revising such section to read as 

follows: 

§ 1.1232—*1 Obligation* with rxcd**» cou¬ 
pon* ilc Inched. 

Section 1232(c) provides that if an 
obligation which is issued at any time 
with Interest coupons— 

(a> Is purchased after August 16. 
1954. and before January 1. 1958. and 
the purchaser does not receive all the 
ooupons which first become payable 
more than 12 months after the date of 
the purchase, or 

ib> Is purchased after December 31, 
1957. and the purchaser does not receive 
all the coupons which first become pay¬ 
able after the date of purchase. 

any gain on the later sale or other 
disposition of the obligation by the 
purchaser (or by a transferee of the pur¬ 
chaser whose basis is determined by ref¬ 
erence to the basis of the obligation in 
the hands of the purchaser* shall be 
treated as ordinary income to the extent 
that the fair market value of the obliga¬ 
tion 'determined as of the time of the 
purcltase) with coupons attached ex¬ 
ceeds the purchase price. If both the 
preceding sentence and section 1232(a) 
(2) apply with respect to the gain real¬ 
ized on the retirement or other disposi¬ 
tion of an obligation, then section 1232 
'a)<2> shall apply only with respect to 
that part of the gain to which the pre¬ 
ceding sentence does not apply. For 
example, a $100 bond which sells at $90 
with all its ooupons attached is pur¬ 
chased by A for $80 with 3 years* coupons 
detached. Three years later. A sells the 
kwvi for $92. The first $10 of the $12 
Profit is taxable as ordinary income. 
The remaining $2 gain is taxable either 
•« ordinary income or as long-term cap¬ 
ital gain, depending upon the application 
section 1232(a)(2). Pursuant to sec- 
tton 7851(a)(1)(C), the regulations 
Prescribed in this section shall also ap¬ 
ply to taxable years beginning before 
January 1, 1954. and ending after De¬ 
cember 31. 1953, although such years 

*re subject to the Internal Revenue Code 

of 1939. 

Pas. 18. Section 1.6049 is amended by 
revising subsections (a)(1) and <c> of 
action 6049 and the historical note to 
read as follows: 


RULES AND REGULATIONS 

§ 1.6049 Statutory provi»ion«; return* 
regarding payment* of intrre*l» 

Skc. 6049. Return* regarding payments Of 
interest —(a) Requirement of reporting — (1) 
In general. Every person— 

(A) Who maxes payments of interest (as 
defined In subsection (b)) aggregating $10 
or more to any other person during any 
calendar year. 

(B> Who receives payment* oX Interest as 
a nominee and who makes payment* aggre¬ 
gating 810 or more during any calendar year 
lo any other peracm with respect to the in¬ 
terest i»o received, or 

(C) Which la a corporation that has out¬ 
standing any bond, debenture, note, or cer¬ 
tificate or other evidence of indebtedneea 
in registered form as to which there is dur¬ 
ing any calendar year an amount of original 
issue discount aggregating 810 or more in¬ 
cludible In the gross income of any holder 
under section 1232(a)(8) without regard to 
subparagraph (B) thereof. 

shall make a return according to the forma 
or regulations prescribed by the Secretary 
or his delegate, setting forth tho aggre¬ 
gate amount of such payments and such 
aggregate amount Includible in the grow 
Income of any holder and the name and 
address of the person to whom paid or such 
holder. 

• • • • • 

(c) Statements to be furnished to persons 
with respect to whom information is fur - 
nished. Every person making a return under 
subsection (a)(1) shall furnish to each per¬ 
son whose name is set forth In such return 
a written statement showing— 

(1) The name and address of the person 
making such return, and 

<2) The aggregate amount of payments to. 
or the aggregate amount Includible in the 
gross income of. the person as shown on such 
return. 

The written statement required under the 
preceding sentence shall be furnished to the 
person on or before January 31 of the year 
following the calendar year for which the 
return under subsection (a)(1) was made. 
No statement shall be required to be fur¬ 
nished to any person under this subsection 
if the aggregate amount of payments to, or 
the aggregate amount includible In the gross 
income of, such person shown on the return 
made with respect to subparagraph (A). <B), 
or (C). as the case may be. of subsection 
(a) (1) is leas than 810. 

(Sec. 0049 as added by sec. 19(c). Rev. Act 
1962 (76 Slat 1065); amended by sec. 413 
(c) and id). Tax Reform Act 1909 (83 8Ut. 
611. 612) | 

Par. 19. Section 1.6049-1 is amended 
by revising the heading, paragraph (a) 
is amended by revising so much of sub¬ 
paragraph (1) as follows subdivision <i) # 
by revising subparagraph (2) and (4), 
and by adding a new subparagraph (5>, 
and paragraphs <b> and (c> are amended 
by revising each of them. Such amended 
and revised provisions read as follows: 

§ 1.6049—1 Return* of information as 
to interest paid in ealendnr years 
after 1962 and original issue discount 
includible in gross ineome for calen¬ 
dar year* after 1970. 

• • • • • 

<a> Requirement of reporting — (1) In 
general . • • • 

(il) (a) Every person which is a cor¬ 
poration that has outstanding any bond, 
debenture, note, or certificate or other 
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evidence of Indebtedness (referred to In 
this section and 8 1.6049-2 as an obliga¬ 
tion) in "registered form” (as defined in 
paragraph <d> of } 1.6049-2* issued after 
May 27. 1969 (Other than an obligation 
issued by a corporation pursuant to a 
written commitment which was binding 
on May 27. 1969. and at all times there¬ 
after), as to which there is during any 
calendar year after 1970 an amount of 
original issue discount (as defined in 
8 1.6049-2) aggregating $10 or more in¬ 
cludible as interest in the gross income 
for such calendar year of any holder 
• determined, if semiannual record date 1 
reporting is being used under (bXD of 
this subdivision, by treating each holder 
as holding the obligation on every day it 
was outstanding during the calendar 
year *. shall make an information return 
on Forms 1096 and 1099-OID for such 
calendar year showing tire following: 

(1) The name and address of each 
record holder for whom such aggregate 
amount of original issue discount is $10 
or more and, for calendar years subse¬ 
quent to 1972, the account, serial, or 
other identifying number of each obliga¬ 
tion for which a return is being made. 

(2) The aggregate amount of original 
issue discount includible by each such 
holder for the period during the calen¬ 
dar year for which the return is made 
(or. if the aggregation rules of <bx2> 
of this subdivision are being used, that 
he held the obligations). If however, the 
semiannual record date reporting rules 
are being used under (b)(2) of this sub¬ 
division. such aggregate amount shall be 
determined by treating each such record 
date holder as if he held each such obli¬ 
gation on every day it was outstanding 
during the calendar year. For purposes 
of this section, an obligation shall be 
considered to be outstanding from the 
date of original issue (as defined in para¬ 
graph (b)(3) of 8 1.1232-3). In the case 
of a time deposit open account arrange¬ 
ment to which paragraph (e><5) of 
8 1.1232-3A applies, for example, the 
amount to be shown under this subdivi¬ 
sion (2) on the Forms 1096 and 1099-OID 
is the sum (computed under such para¬ 
graph (e> (5)) of the amounts separately 
computed for each deposit made pur¬ 
suant to the arrangement. 

(3) The Issue price of the obligation 
(as defined in paragraph (b*<2) of 
8 1.1232-3 >. except in the case of such a 
time deposit open account arrangement, 

<4> The stated redemption price of the 
obligation at maturity (as defined In 
paragraph (bXIXlii) of 8 1.1232-3>, ex¬ 
cept in the case of such a time deposit 
open account arrangement. 

(5) The ratable monthly portion of 
original Lssue discount with respect to the 
obligation as defined in section 1232(a) 
(3XA) (determined without regard to a 
reduction for a purchase allowance or 
whether the holder purchased at a pre¬ 
mium >, except in the case of such a time 
deposit open account arrangement, 

(6) The name and address of the per¬ 
son filing the form, 

(7) Such other information as is re¬ 
quired by the form, and 
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($) The sum. for all such holders of 
the aggregate amounts of such original 
issue discount includible for such cal¬ 
endar year for each such holder. 

ib) With respect to any obligation 
(other than an obligation to which para¬ 
graph (e) of g M 232-3 A applies relating 
to deposits in banks and similar finan¬ 
cial institutions), the issuing corpora¬ 
tion (or an agent acting on its behalf) — 

(1 ) Shall be permitted (until this sub¬ 
division (b) (!) Is amended) to prepare a 
Form 1099-OID only for each person who 
is a holder of record of the obligation on 
the semiannual record date (if any > used 
by the corporation (or agent) for the 
payment of stated interest or. if there is 
no such date, the semiannual record 
dates shall be considered to be June 30. 
and December 31. 

(2) Shall be permitted to aggregate all 
original issue discount with respect to 2 
or more obligations of the same issue for 
which the amounts specified in (a)(2). 
(a><3), (a)(4), and (a)(5) of tills sub¬ 
division are proportional and. therefore, 
may file one Form 1099-OID for all such 
obligations being aggregated, except that 
for calendar year 1971 this aggregation 
rule shall apply only where such specified 
amounts are identical. For on illustra¬ 
tion of proportional aggregation, see ex¬ 
ample (4) in <d> of this subdivision. 

<c> In any case in which any one 
holder of a particular obligation for the 
calendar year held such obligation on 
more than one record date, only one 
Form 1099-OID shall be filed for that 
year with respect to that holder and that 
obligation. This provision applies only in 
the case in which any corporation pre¬ 
pares Forms 1099-OID in accordance 
with the record date reporting rule of (t» 
(1) of this subdivision. 

<d) The provisions of this subdivision 
<ii> mAy be illustrated by the following 
examples: 

Example. (/). On January X. 1971. a cor¬ 
poration issued a 10-year bond in registered 
form which pays stated interest to the holder 
of record on June 30 and December 31. The 
bond has an issue price (as defined in para¬ 
graph (b) (2) of | 11232 3) of 17,000. a stated 
redemption price (as denned in paragraph 
(b)(1) of I 1 1232-3) at maturity of $10,000. 
and a ratable monthly portion of original 
Usue discount (as defined In section 1232(a) 
(3) (A) ) of $20. The corporation's books Indi¬ 
cate that A was the holder of record on 
June 30, 1971, and B was the holder on 
December 31, 1971. Under (b)(1) of this 
subdivision, the corporation u permitted to 
file separate Forms 1099-OID for both A and 
B showing, on each form, all Items required 
by (a) of this subdivision, including the total 
original Issue discount of $240 for the entire 
calendar year (which Includes original issue 
discount for all holders), the issue price of 
$7,600. the stated redemption {Mice at 
maturity of $10,000, and the ratable monthly 
portion of original issue discount of $20. 

Example (2). Assume the facts stated in 
Example /1). except that A Is recorded on the 
books of the corporation as holding the bond 
on June 30 and December $1, 1971. The cor¬ 
poration shall complete and Ale only one 
Form 1099-OID for A 

Example (3). Assume the facta stated in 
Example (I), except that the books of the 
corporation show that A held 2 of the bonds 
at all times in 1971. The amounts of the 
items listed in (a)(2). (a)(3), (a)(4). and 
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(a) (5) of this subdivision are identical for 
the 2 bonds. Under (b)(2) of this subdivi¬ 
sion, the corporation Is permitted to treat 
the 2 bonds as one Tor purposes or completing 
and filing a Form 1099-OID for 1971 and 
aggregate the amounts being reported. 

Example (4). On January 1. 1972. a cor¬ 
poration issued to C 3 bonds in registered 
form of the same issue with stated redemp¬ 
tion prices of $1,000. $5,000, and $10,000 The 
aggregate amounts of original issue dis¬ 
count for each year, the issue prices, the 
stated redemption prices, and tho monthly 
portions of original issue discount are the 
same for each $1,000 of stated redemption 
price. Thus, all relevant amounts for any 
one bond arc proportional to such amounts 
Tor any other bond. Therefore, ao long as C 
holds the bonds the corporation shall be 
permitted to aggregate on one Form 1099- 
OID all original Issue discount with respect 
to such obligations In accordance with 

(b) (2) of this subdivision. 

Example (5). On June 1. 1971. a corpora¬ 
tion issues a 10-year bond to D. for which 
the ratable monthly portion of original Issue 
discount is $10. For 1971, the corporation uses 
the record date reporting system permuted 
by (b)(J) of this subdivision. The corpora¬ 
tion's books show that E held the bond on 
June 30, 1971. and that F held the bond on 
December 31. 1971, the dates on which the 
corporation pays stated Intercat on the bond. 
The corporation shall file a Form 1099-OID 
for both E and F showing on each form the 
aggregate amount of original issue discount 
Includible for 1971 of $70 since E and F are 
treated as if each held the bond every 
day It was outstanding and it was outstand¬ 
ing 7 months in 1971. As to T\ the corpora¬ 
tion is not required to file a Form 1099-OID 
since D did not hold the bond on either oT 
the 2 record dates. 

(ill) Every person who during a calen¬ 
dar year after 1962 receives payments of 
Interest as a nominee on belialf of an¬ 
other person aggregating $10 or more 
shall make an information return on 
Forms 1096 and 1087 for such calendar 
year showing the aggregate amount of 
such Interest, the name and address of 
the person on whose behalf received, Uie 
total of such interest received on behalf 
of all persons, and such other informa¬ 
tion as is required by the forms. 

<lv) Except with respect to an obli¬ 
gation to which paragraph <e> of 
f 1.1232-3A applies (relating to deposits 
in banks and similar financial institu¬ 
tions) . every person who is a nominee on 
behalf of the actual owner of an obliga¬ 
tion as to w hich there is original issue 
discount aggregating $10 or more includi¬ 
ble in the gross income of such owner 
during a calendar year after 1970. regard¬ 
less of whether he receives a Form 1099- 
OID with respect to such discount, shall 
make an information return on Forms 
1096 and 1087-OID for such calendar 
year showing in the manner prescribed 
on such forms the same information for 
the actual owner as is required or per¬ 
mitted in subdivision (ID of this sub- 
paragraph for the record holder. 

(v) Notwithstanding the provisions of 
subdivisions (111) and (iv) of this sub- 
paragraph. the filing of Form 1087 or 
Form 1087-OID is not required if— 

(a) The record owner is required to 
file a fiduciary return on Form 1041 dis¬ 
closing the name, address, and identify¬ 
ing number of the actual owner; 


ib) The record owner is a nominee of 
a banking Institution or trust company 
exercising trust powers, and such bank¬ 
ing institution or trust company is re¬ 
quired to file a fiduciary return on Form 
1041 disclosing the name, address, and 
identifying number of the actual owner; 
or 

(c) The record owner Is a banking in¬ 
stitution or trust company exercising 
trust powers, or a nominee thereof, and 
the actual owner is an organization ex¬ 
empt from taxation under section 501 (a) 
for which such banking Institution or 
trust company files an annual return. 

but only if the name, address, and Iden¬ 
tifying number of the record owner are 
included on or with the Form 1041 fidu¬ 
ciary return filed for the estate or trust 
or the annual return filed for the tax 
exempt organization. 

(2) Definitions, (i) The term “person" 
when used in tills section does not in¬ 
clude the United States, a State, the Dis¬ 
trict of Columbia, a foreign government, 
a political subdivision of a State or of 
a foreign government, or an interna¬ 
tional organization. Therefore, interest 
paid by or to one of these entities need 
not be reported. Similarly, original issue 
discount in respect of an obligation is¬ 
sued by or to one of these entities need 
not be reported. 

(U) For purposes of this section, a 
person who receives interest shall be con¬ 
sidered to have received it as a nominee if 
he is not the actual owner of such interest 
and If he was required under § 1.6109-1 
to furnish his identifying number to the 
payer of the interest (or would have 
been so required if the total of such inter¬ 
est for the year had been $10 or more), 
and such number was (or would have 
been) required to be included on an in¬ 
formation return filed by the payer with 
respect to the interest. However, a person 
shall not be considered to be a nominee 
as to any portion of an interest payment 
which is actually owned by another per¬ 
son whose name is also shown on the 
information return filed by the payer or 
nominee with respect to such interest 
payment. Thus, in the case of a savings 
account Jointly owned by a husband and 
wife, the husband will not be considered 
as receiving any portion of the interest 
on that account as a nominee for his 
wife if his wife's name is included on the 
information return filed by the payer 
with respect to the interest. 

(ill) For purposes of this section, in the 
case of a person who receives a Form 
1099-OID, the determination of who is 
considered a nominee shall be made in a 
manner consistent with the principles of 
subdivision <ii) of this subparagraph 

(Iv) For purposes of this section and 
i 1.6049-3, the term “Form 1099-Olir 
means the appropriate Form 1099 for 
original issue discount prescribed for the 
calendar year. 

• • • • • 

(4) Determination of person by whom 
original issue discount is includible or /or 
whom a Form 1099-OID showing oriQtnal 
issue discount is received. For purjwscs 
of applying the provisions of this section, 
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the determination of the person by whom 
original issue discount is includible or 
for whom a Form 1099-OID is received 
shall be made in a manner consistent 
with the principles of subparagraph (3) 
of Uiis paragraph. 

(5) Inclusion of other payments. The 
Form 1099 filed by any person with re¬ 
spect to payments of Interest to another 
person during a calendar year prior to 
1972 may, at the election of the maker, 
include payments other than interest 
made by him to such other person dur¬ 
ing such year which are required to be re¬ 
ported on Form 1099. Similarly, the Form 
1037 filed by a nominee with respect to 
payments of interest received by him on 
behalf of any other person during a cal¬ 
ender year prior to 1972 may include pay¬ 
ments of dividends received by him on 
behalf of such person during such year 
which are required to be reported on 
Form 1087. However, except as provided 
in subparagraph (1) <ii) (b) of this para¬ 
graph, a separate Form 1087-OID or 
1099-0ID shall be filed for each obliga¬ 
tion in respect of which original issue dis¬ 
count is required to be reported for any 
calendar year after 1970, In addition, 
any jx?rson required to report payments 
on both Forms 1087. 1087-OID, 1099, and 
1099-OID, for any calendar year may use 
one Form 1096 to summarize and trans¬ 
mit such forms. 

(b> When payment deemed made. For 
purposes of section 6049, interest is 
deemed to have been paid when it is 
credited or set apart to a person without 
any substantial limitation or restriction 
as to the time or manner of payment or 
condition upon which payment is to be 
made, and Is made available to liim so 
that it may bo drawn at any* time, and its 
wcelpt brought within his own control 
and disposition. 

(c) Time and place for filing—(l) 
Payment of interest. The returns re¬ 
quired under this section for any calen¬ 
dar year for the payment of interest shall 
be filed after September 30 of such year, 
but not before the payer's final payment 
for the year, and on or before Febru¬ 
ary 28 of the following year with any of 
the Internal Revenue Service Centers, 
tne addresses of which are ltsted in the 
Instructions for Form 1096. For exten- 
*1005 of time for filing returns under this 
Metion.see $ 1.6081-1. 

<2 > Original issue discount. (I) The re¬ 
turns required under this section for any 
calendar year for original issue discount 
shall be filed after December 31 of such 
year and on or before February 28 of 
|he following year with any of the In¬ 
ternal Revenue Service Centers, the ad¬ 
dresses of which are listed in the ln- 
'mwtions for Form 1096. For extensions 

time for filing returns under this sec- 
-see 5 1.6081-1. 

<U> 'The time for returns for the 
wdendar year 1971 required under this 
section for original issue discount in re- 
obligations to which paragraph 
of 1 1.1232-3A applies (relating to 

tporiU in banks and other similar fi¬ 
ls extended to 


Par. 20. Section 1.6049-2 is amended 
by revising the heeding thereof, by re¬ 
vising the heading of paragraph (a>. by 
revising so much of paragraph (a) as 
precedes subparagraph <2), by adding a 
new* paragraph <b)(6> immediately after 
paragraph (b)(5), and by adding a new 
paragraph <c> Immediately after para¬ 
graph (b>. Such revised and added pro¬ 
visions read as follows: 

§ 1.6019-2 InterfM and original i**ur 
discount hubjfrl lo reporting. 

(а) Interest in general. Except as pro¬ 
vided in paragraph (b) of this section, 
the term ••interest*’ when used in this 
section and 44 1.6049-1 and 1.6049-3 
means: 

(1) Interest on evidences of indebted¬ 
ness issued by a corporation in ’’regis¬ 
tered form” (as defined in paragraph (d) 
of this section). The phrase “evidences 
of indebtedness” includes bond, deben¬ 
tures. notes, certificates and other simi¬ 
lar instruments regardless of how 
denominated. 

• • • • • 

<b> Exceptions. • • • 

(б) Any amount which is subject to 
reporting as original issue discount. 


(C) Original issue discount—(l) In 
general. The term * original Issue dis¬ 
count” when used in this section and 
44 1.6049-1 and 1.6049-3 means original 
issue discount subject to the ratable in¬ 
clusion rules of paragraph (a) of 
I 1.1232-3A, determined without regard 
to any reduction by reason of a purchase 
allowance under paragraph <a)(2)(ii) 
of 4 i. 1232-3A or a purchase at a pre¬ 
mium as defined in paragraph <d>(2> of 
5 1.1232-3. 

(2) Coordination with interest report¬ 
ing. In the case of an obligation issued 
after May 27. 1969 (other than an obli¬ 
gation issued pursuant to a written 
commitment which was binding on 
May 27. 1969, and at all times there¬ 
after). original issue discount which is 
not subject to the ratable inclusion rules 
Is Interest within the meaning of para¬ 
graph (a) of this section and original 
issue discount which is subject to the 
ratable inclusion rules is not interest 
within the meaning of such paragraph 

(a) . Tlius, for example. If such an obli¬ 
gation has a fixed maturity date not ex¬ 
ceeding one year from the date of orig¬ 
inal issue (as defined in paragraph 

(b) (3) of S 1.1232-3), the amount of the 
original issue discount in respect of the 
obligation shall be reported as interest 
upon its retirement. 

(3) Exceptions. Reporting of original 
issue discount is not required in respect 
of an obligation which paragraph (b)(2) 
of this section except from interest 
reporting. 

<d> Definition of “in registered form ” 
For purposes of f 1.6049-1 and this sec¬ 
tion, an evidence of indebtedness is in 
registered form if it is registered as to 
both principal and interest (or, for pur¬ 
poses of reporting with respect to original 
issue discount, if it is registered as to 


uncial institutions> 
A PH115.1972. 


principal > and if its transfer must be 
efTectod by tlie surrender of the old 
instrument and either the reissuance by 
the corporation of the old instrument to 
the new holder or the issuance by the 
corporation of a new instrument to the 
new holder. 

Par. 21. Section 1.6649-3 is amended 
by revising the heading and paragraphs 
(a), (b). and (c)(1) to read as follow's: 

§ l.60l*>—3 Statement* lo recipient* of 
interest payment* and holder* of ob¬ 
ligation* to whirls there U attributed 
original italic diaeount. 

(a> Requirement. Every person filing 
<1> a Form 1099 or 1087 under section 
6049<a)<l> and § 1.6049-1 with respect to 
payments of interest or (2) a Form 
1099-OID or 1087-OID with respect to 
original issue discount includible in gross 
income, shall furnish to the person whose 
identifying number is (or should be* 
shown on the form a written statement 
allowing the information required by 
paragraph (b) of this section. With re¬ 
spect to interest, no statement is required 
to be furnished under section 6049(c) 
and this section to any person if the ag¬ 
gregate of the payments to (or received 
on behalf of ) such person shown on the 
form would be less than $10. With re¬ 
spect to original issue discount 
ment is required to be furnished under 
section 6049(0 and this section to any 
person if the aggregate amount of ori¬ 
ginal issue discount on the statement to 
such person with respect to the obliga¬ 
tion would be less than $10. 

<b> Form of statement —(1) In gen¬ 
eral . The written statement required to 
be furnished to a person under para¬ 
graph (a> of this section shall show— 

(1) With respect to payments of 
interest (as defined in 4 1.6049-2> aggre¬ 
gating $10 or more to any person during 
a calendar year after 1962— 

(a) The aggregate amount of payments 
shown on the Form 1099 or 1087 as hav¬ 
ing been made to (or received on bclrnlf 
of) such person and a legend stating that 
such amount is being reported to the 
Internal Revenue Service, and 

(b> The name and address of the per¬ 
son filing the form, and 

<il> With respect to original Issue dis¬ 
count (as defined in 4 1.6049-2) which 
would aggregate $10 or more on the 
statement to the holder during a calen¬ 
dar year after 1970— 

(a) The aggregate amount or original 
Issue discount includible by (or on be¬ 
half of) such person with respect to the 
obligation, as shown on Form 1099-OID 
or Form 1087-OID for such calendar 
year (determined by applying the rules of 
paragraph (a)(1) (ID of 1 1.6049-1 Tor 
purposes of completing cither form), 

(b) All other items shown on such 
Form 1099-OID or Form 1087-OID for 
such calendar year (so determined), and 

<c) A legend stating that such amount 
and such items are being reported to the 
Internal Revenue Service. 

(2) Special rule . The requirements of 
this section for the furnishing of a state¬ 
ment to any person, including the legend 
requirement of this paragraph, may be 
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met by the furnishing to such person of a 
copy of the Form 1099, 1099-OID, 1087. 
or 1087-OID filed pursuant to $ 1.6049-1, 
or a reasonable facsimile thereof, In re¬ 
spect of such person. However, in the case 
of Form 1087-OID or 1099-OID. a copy 
of the instructions must also be sent to 
such person. A statement shall be con¬ 
sidered to be furnished to a person within 
the meaning of this section if it is mailed 
to such person at his last known address. 

(c) Time for furnishing statements — 
<1> In general —(1) Pagmcnt of interest. 
Each statement required by this section 
to be furnished to any person for a calen¬ 
dar year for the payment of Interest shall 
be furnished to such person after Novem¬ 
ber 30 of the year and on or before Jan¬ 
uary 31 of the following year, but no 
statement may be furnished before the 
final interest payment for the calendar 
year has been paid. However, the state¬ 
ment may be furnished at any time after 
September 30 if It is furnished with the 
final Interest payment for the calendar 
year. 

<ll> Original issue discount, (a) Each 
statement required by this section to be 
furnished to any person for a calendar 
year for original issue discount shall be 
furnished to such person after December 
31 of the year and on or before January 
31 of the following year. 

(b) Each statement required by this 
section to be furnished to any person for 
the calendar year 1971 for original Issue 
discount in respect of obligations to 
which paragraph <e> of 1 1.1232-3A ap¬ 
plies (relating to deposits in banks and 
other similar financial institutions) is 
extended to March 15,1972. 

• • • • • 

Pa a. 22. Section 301.6049 is amended 
by revising subsections (a) (1) and (c) of 
section 6049 and the historical note to 
read as follows: 

§ 301.6019 Shi I u lory prmUion*; returns 
regarding payment* of intercut. 

•See. 6040. Return* regarding payments of 
interest— (a) Requirement of reporting—{ 1) 
in general. Every person— 

(A) Who makes payments of Interest (as 
defined In subsection (b)) aggregating $10 
or more to any other person during any 
calendar year, 

(B) Who receives payments of Interest as 
a nominee and who makes payments aggre¬ 
gating $10 or more during any calendar year 
to aqy other person with respect to the 
interest *o received, or 

(C) Which U a corporation that has out¬ 
standing any bond, debenture, note, or cer¬ 
tificate or other evidence of Indebtedness In 
registered form as to which there Is during 
any calendar year an amount of original 
Issue discount aggregating $10 or more In¬ 
cludible In the gross Income of any holder 
under section 1232(a)(3) without regard to 
subparagraph (B) thereof. 

shall make a return according to the forms or 
regulations prescribed by the Secretary or 
hU delegate, setting forth the aggregate 
amount of such payments and such aggre¬ 
gate amount includible In the gross incomo 
of any bolder and the name and address of 
the person to whom paid or such holder. 

• • • • • 

(c) Statements to be furnished to persons 
with respect to whom information is fur¬ 
nished. Every person making a return under 


subsection (a)(1) shall furnish to each per¬ 
son whose name is set forth in such return a 
written statement showing— 

(1) The name and address of the person 
making such return, and 

(2) The aggregate amount of payments to. 
or the aggregate amount includible in the 
gross Income of, the person as shown on such 
return. 

The written statement required under the 
preceding sentence shall be furnished to the 
person on or before January 31 of the year 
following the calendar year for which the 
return under subsection (a)(1) was made. 
No statement shall be required to be fur¬ 
nished to any person under this subsection 
If the aggregate amount of payments to. or 
the aggregate amount Includible In the gross 
Income of. such person shown on the return 
made with respect to subparagraph (A). 
(B). or (C), as the case may be. of subsec¬ 
tion (a) (1) Is less than $10. 


(Sec. 6049 as added by sec. 19(c). Rev. Act 
1962 (76 Stat. 1055): amended by sec. 413 
(c) and (d). Tax Reform Act 1069 (83 Stat. 
611. 612)| 

1FR Doc.71 18982 Piled 12 27 71;8.52 am) 


Title 47—TELECOMMUNICATION 

Chapter I—Federal Communications 
Commission 

(Docket No. 19269; FCC 71-12821 

PART 73—RADIO BROADCAST 
SERVICES 

Equal Employment Opportunities 

Report and order. In the matter of 
amendment of part VI of FCC Forms 
301. 303. 309, 311, 314. 315, 340 and 342. 
and adding the equal employment pro¬ 
gram filing requirement to Commission 
55 73.125. 73.301, 73.599. 73.680. and 
73.793 Docket No. 19269. RM-1722. 

1. On December 4, 1970, the National 
Organization for Women (NOW) filed a 
petition for rule making (RM-1722) ask¬ 
ing that broadcast licensees be required 
to file with the Commission programs 
designed to Insure equal employment op¬ 
portunities for women. It was requested 
that we include women in section VI of 
various broadcast application forms 
(FCC Forms 301, 303. 309, 311. 314, 315, 
340. and 342). which presently provides 
that licensees shall file equal employment 
opportunity programs designed to pro¬ 
vide equal employment opportunities for 
Negroes, orientals, American Indians, 
and Spanish-suraamed Americans. NOW 
also asks that the filing requirement be 
added to the Commission’s broadcast 
rules concerning equal employment op¬ 
portunities <47 CFR 73.125. 73.301, 73.599, 
73.680, and 73.793). On June 28.1971, the 
Commission * released a notice of pro¬ 
posed rule making (30 FCC 2d 318. 36 
F.R. 12542) soliciting comment on the 
NOW proposal. 

2. A substantial number of comments 
were filed in response to the NOW peti¬ 
tion and to the notice of proj>oscd rule 
making. Almost all of the comments ex¬ 
press strong support for the proposal. 
The proposal is opposed by the National 
Association of Broadcasters (NAB) and 


Mrs. Virginia F. Pate, president and gen¬ 
eral manager. The Chesapeake Broad¬ 
casting Corp. 

3. The NAB argues that licensees are 
already required to establish equal em¬ 
ployment opportunity programs designed 
to prevent discrimination In employmerit 
on the basis of sex and. in effect, that 
nothing other than additional burden for 
the licensee is accomplished by requiring 
that specific programs be filed with the 
Commission. Mrs. Fate, comment inn as 
an Individual long associated with broad¬ 
casting, takes essentially the same posi¬ 
tion. The NAB maintains that no pattern 
of discrimination against women in the 
broadcasting industry has been estab¬ 
lished. It asserts further that a specific 
program cannot be drawn up for every 
religious, racial or national origin sub¬ 
group. that a line must be drawn some¬ 
where, and that it should be drawn to ex¬ 
clude women from the filing requirement 
As for adding the filing requirement to 
the rules, the NAB states that the pro¬ 
visions of section VT are set forth as 
guidelines, that flexibility in their appli¬ 
cation was Intended, and that they «re 
insufficiently precise to be stated as rules. 
In addition, it maintains that adding 
section VI to the rules will not enhance 
its availability to the public. 

4. We agree fully with the NAB that 
specific equiti employment opportunity 
programs cannot be developed for every 
conceivable group or subgroup. In con¬ 
sidering a requirement of specific pro¬ 
grams and reporting requirements, it is 
necessary to focus on those groups which 
comprise a substantial portion of the 
population and which have in the past 
suffered from discrimination in employ¬ 
ment. Women, however, clearly come 
within the confines of these criteria. 
They constitute over 50 percent of the 
population, and the history of employ¬ 
ment discrimination against women U 
amply demonstrated by the comments in 
tills proceeding. It is fully appropriate, 
in our judgment, for the attention of 
broadcasters to be drawn to the task of 
providing equal employment opportuni¬ 
ties for women as well as for Negroes, 
orientals, American Indians and Span- 
i&h-sumaxned Americans. We do not be¬ 
lieve it follows, as the NAB suggest?, that 
the extension of the application of sec¬ 
tion VI to women will require its exten¬ 
sion to such groups as Armenians and 
Tasmanians. The guidelines set out in 
section VI are. as is pointed out. flexible 
in their application to particular situa¬ 
tions. and we do not intend to change 
their character in this respect. The 'ocu* 
upon particular groups is achieved by 
following the guidelines (or takim: other 
measures, if more appropriate) for those 
groups and is reinforced by the require¬ 
ment that the programs be articuiatea 
and filed with the Commission, where 
they arc subject to scrutiny by the Com¬ 
mission and the public. We see no undue 
burden which would outweigh the ?uo- 
stantial public benefit. 

5. While we consider it appropriate w 
supplement the regulations dealing * 
equal employment opportunities by 
serting a reference to section VI of 
application forms, we do not consider 
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appropriate to repeat the text of section 
VI In the rules or to make the guide¬ 
lines more rigid by casting them as for¬ 
mal rules. Our general practice Is to 
avoid encumbering the rules with 
lmgthy application forms, and we see 
no important reason for varying from 
that practice in this Instance. The provi¬ 
sions of section VI will be published in 
the FCC reports, where they will be 
readily available, and citations to these 
documents will appear as part of the 
rule. The forms themselves, moreover, 
are available from the Commission upon 
request. 

6. Authority for the rules set out in the 
attached appendix Is contained in cec- 
ttons 4(1) f 303. 307, 303. 309. and 310 of 
the Communications Act of 1934, as 
amended. 47 U.8.C. 154411. 303, 307. 308. 
309. and 310. 

7. In view of the foregoing: It is or¬ 
dered, 'That Part 73 of the rules and reg¬ 
ulations is amended as set forth in 
Appendix A below, effective February 4, 
1972, and that section VI of FCC Forms 
301. 303. 309. 311. 314. 315. 340, 342 is 
amended as set out In Appendix B.‘ 

(Secs 4. 303 , 307. 308. 300. 310. 48 St*t., as 
smsisded. 1008, 1082. 1083, 1084, 1085. 1088: 
47 UA.C. 154, 303, 307. 308. 300. 310) 


Adopted: December 17. 1971. 
Released: December 21. 1971. 


Federal Communications 
Commission* 

(seal) Ben F. Waple, 

Secretary . 


Appendix A 


In Part 73 of Chapter I of Title 47 of 
the Code of Federal Regulations, a new 
paragraph (c) is added to H 73.125, 
73.301. 73.599. 73.680. and 73.793, to 
read as follows: 

<o Applicants for construction permit 
for a new facility, for assignment of 
license or construction permit or for 
transfer of control (other than pro forma 
or involuntary assignments and trans¬ 
fers), and applicants for renewal of 
license who have not previously done so, 
wall file with the Commission programs 
wgnod to provide equal employment 
opportunities for Negroes, orientals, 
American Indians, Spanish-sumamed 
Americans, and women, or amendments 
to such programs. Guidelines for the 
Preparation of such programs are set out 
to section VI of the appropriate applica- 

“ on forms. See 32 FCC 2d-. A pro- 

sram need not be filed by any station 
wiving less than five full-time employees 
® respect to any minority group 
vwch is represented in such insignificant 
timbers in the area that a program 
not ^ meaningful. In the latter 
R statement of explanation 
mould be filed. 

I*R Doc.71-18880 FUad 12-27-71.8:48 am] 


m part of original document. 
Currumanoner Bartley otoeent. 


Title 49—TRANSPORTATION 

Chapter V—National Highway Traffic 

Safety Administration, Department 

of Transportation 

PART 567—CERTIFICATION 

Ruling Concerning Unavailable 
Weight Ratings 

Amendments that modify the label¬ 
ing requirements for motor vehicles. In 
Part 567 of Title 49. Code of Federal 
Regulations, become effective January 1. 
1972. (36 F.R. 7054, Apr. 14. 1971; 36 FJR. 
19593. Oct. 8. 1971; 36 F.R. 23571, Dec. 
10, 1971.) One of the new requirements 
is that the label affixed by the final- 
stage manufacturer contain the gross 
vehicle weight rating and gross axle 
weight ratings of the vehicle. In the case 
of vehicles produced in two or more 
stages the Information will normally be 
furnished to the Anal-stage manufac¬ 
turer by the Incomplete vehicle manu¬ 
facturer, in the document required t o ac- 
compnny the vehicle pursuant to 49 CFR 
Part 568, Vehicles Manufactured in Two 
or More Stages. 

It has been brought to the attention 
of the NHTSA by representatives of 
Anal-stage manufacturers that the 
weight rating information may In some 
Instances not be available to those 
manufacturers, with respect to chassis 
that were produced before tlie effective 
date of Part 668 and that therefore do 
not contain the incomplete vehicle docu¬ 
ments. The NHTSA has assumed that 
gross vehicle and axle weight rating in¬ 
formation was generally furnished with 
all Incomplete vehicles, but It now ap¬ 
pears that this is not universally true. 
It has been determined that Anal-stage 
manufacturers should not have to bear 
the burden of obtaining the weight rat¬ 
ing information in the limited number 
of cases where it is not readily available. 

Accordingly. Anal-sUge manufactur¬ 
ers are hereby advised that with respect 
to vehicles completed on or after Janu¬ 
ary 1, 1972, utilizing incomplete vehicles 
manufactured before January 1. 1972, 
for which the gross vehicle weight rat¬ 
ing or gross axle weight ratings have not 
been furnished to them by the incom¬ 
plete vehicle manufacturers, they may 
omit from the label the values for those 
ratings. All other requirements of Part 
567, and other requirements of this 
chapter, shall remain in effect according 
to their terms. 

<8ec*. 103. 112. 114. 119. National Traffic and 
Motor Vehicle Safety Act, 15 US.C. 1892. 
1401. 1403. 1407; delegation of authority at 
49 CFR 1.51) 

Issued on December 22. 1971. 

Douglas W. Toms, 
Administrator . 
IFR Doc.71-18000 Filed 12-27-71:8:49 am] 


IDockct No. 89-18; Notice 6] 

part 571—FEDERAL MOTOR VEHICLE 
SAFETY STANDARDS 

Lamps, Reflective Devices, and 
Associated Equipment 

Motor Vehicle Safety Standard No. 
108. Lamps, Reflective Devices, and As¬ 
sociated Equipment , was amended on 
August 28. 1971 (36 FJR, 17343) to revise 
performance requirements for turn 
signal and hazard warning signal flash¬ 
ers. Thereafter petitions for reconsidera¬ 
tion of the amendment were Aled by 
Chrysler Corp., Ideal Corp., Signal-Stat 
Oorp., and Stewart-Warner Corp. This 
notice responds to these petitions. This 
notice also amends Standard No. 108 to 
allow' compliance with paragraph 84.6 of 
Standard No. 108a ($ 571.108a). at the 
option of the manufacturer, before 
January 1, 1973. 

In its petition for reconsideration. 
Chrysler noted that “the amendment de¬ 
letes the sampling provision and im¬ 
poses new. presumably less stringent, but 
unique performance requirements” and 
commented that ‘While this change was 
announced in principle in prior rule- 
making actions, the details of the new* 
performance requirements were .specified 
for the first time in this amendment.” 
Claiming that its suppliers have not had 
time to evaluate their ability to comply 
with the new requirements. Chrysler 
petitioned that the amendment be with¬ 
drawn and reissued as a notice of pro¬ 
posed rule making. Sampling and failure- 
rate provisions were initially deleted in 
a rule published October 31, 1970 (35 
F.R. 16840), which amended Standard 
No. 108 in various ways. Then, in re¬ 
sponse to objections that the action had 
not been previously the subject of a no¬ 
tice of proposed rule making, the action 
was revoked, a new notice of proposed 
rule making to that effect was issued on 
February 3. 1971 (36 F.R 1913). and all 
interested persons were given full oppor¬ 
tunity to comment. After careful consid¬ 
eration of the comments received, the 
agency again published a rule on Au¬ 
gust 28. 1971 <36 F.R. 17343). which de¬ 
leted the sampling and failure-rate 
provisions. The rule also relaxed some¬ 
what some of the quantitative levels of 
required performance. Thereafter, In 
accordance with the agency procedural 
rules, petitions for reconsideration of the 
rule were received and considered. The 
NHT8A considers that these actions 
have considerably exceeded the require¬ 
ments of the Administrative Procedure 
Act. 5 U.S.C. 553, that notice and oppor¬ 
tunity for comment be provided giving 
“either the terms or substance of the 
proposed rule or a description of the sub¬ 
jects and Issues involved," and finds that 
no significant further benefit will be 
gained by reopening the matter for still 
another round of comments. Chrysler’s 
petition Is therefore denied. 
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Stewart-Warncr submitted a general 
petition for reconsideration of the 
amendment, believing that “the amend¬ 
ment can allow unsafe conditions to come 
into existence.*" While it is true that the 
new performance requirements, on a 
strictly quantitative basis, may be viewed 
as less stringent than the old. the agency 
has concluded that the net effect of the 
amendment, considering the removal of 
the permissible failure rate, is not a less¬ 
ening of the safety performance of these 
items. 

Signal-Stat and Ideal petitioned that 
paragraph S4.1.1 be amended to require 
that all lighting equipment designed to 
conform to Standard No. 108 be “manu¬ 
factured in accordance with sound engi¬ 
neering. manufacturing, and quality 
control principles." The basis for this re¬ 
quest. in Signal-Stats words, is that 
"while it is not possible to assure the 
durability of any single individual 
flasher, it Is possible to reasonably pro¬ 
duce requirements on a statistical basis 
In mass production," and that "the only 
feasible and practical ‘due care' and pro¬ 
duction means available, dictated by 
sound quality control principles, is to 
evaluate devices of vo lume on a statisti¬ 
cal basis/* The NHTSA has generally no 
objection to the above statements, al¬ 
though they are not necessary or appro¬ 
priate for inclusion in the standard 
itself. The agency does not have any in¬ 
tent of outlawing designs such as ther¬ 
mal flashers, that have been previously 
used to satisfy the requirements in ques¬ 
tion. It also recognizes fully that with 
high-volume, low-cost items of equip¬ 
ment such as flashers, sample testing by 
the manufacturer may be the only prac¬ 
ticable means of quality control. It can 
further be stated that in the case of suc h 
items, an occasional failure of NHTSA 
compliance tests, representing a very 
small percentage of production, will not 
necessarily result in a determination that 
there has been a violation of the Act. The 
question in each case is whether the 
manufacturer exercised due care; wher¬ 
ever a manufacturer can establish that 
he has exercised due care, he will not be 
in violation of the Act. The petitions of 
Ideal and Signal-Stat are therefore 
denied. 

Ideal has also requested on interpre¬ 
tation that it be allowed to manufacture 
flashers before January 1,1973, that con¬ 
form to the revised requirements. To 
encourage manufacturers to conform at 
on early date, the NHTSA Is amending 
Standard No. 108 to allow compliance 
with paragraph 84.6 of Standard No. 
108a (| 571.108a). at the option of the 
manufacturer, between January 1, 1972, 
and January 1. 1973. 

This notice also corrects a paragraph 
numbering error in both standards. 

In consideration of the foregoing, 49 
CFR 571.108, Motor Vehicle Safety 
Standard No. 108, Lamps, Reflective 
Devices, and Associated Equipment, is 
amended as follows: 

1. In the first sentence of Paragraph 
S4.1.1, the reference to “84.1.1.15" Is 
changed to “84.1.1.16 “ 

2. A new section 84.1.1.16 Is added to 
read: “In lieu of conformance with the 
requirements of this standard for turn 


signal and hazard warning signal flash¬ 
ers, a passenger car. multipurpose 
passenger vehicle, truck, or bus manu¬ 
factured before January 1, 1973, may be 
equipped with turn signal and hazard 
warning signal flashers conforming to 
paragraph 84.6 of Motor Vehicle Safety 
Standard No. 108a <4 571.108a) 

3. In paragraph 84.3.1, "84.3.8** is 
changed to “84.3.7." 

In addition, paragraph 84.3.1 of 
Standard 108a, 49 CFR 571.108a. is 
amended by changing “84.3.8" to 
*•84.3.7." 

Effective date: January 1, 1972. 

Because the amendments create no addi¬ 
tional burden or obligation, and permit 
an early implementation of revised per¬ 
formance requirements, the Administra¬ 
tor has found for good cause shown that 
an effective date earlier than 180 days 
after issuance of this notice is in the 
public interest. 

(Sees. 103. 110. National Traffic and Motor 
Vehicle Safety Act of 1066. 15 US.C. 1392. 
1407; delegation of authority from the Sec¬ 
retary of Transportation to the National 
Highway Traffic Safety Administrator, 40 
CFR 1.51) 

Issued on December 22,1971. 

Douglas W. Toms, 
Administrator. 

fFR Doc 71-18901 Filed 13-27-71:8:49 am) 

Title 50—WILDLIFE AND 
FISHERIES 

Chapter I—Bureau of Sport Fisheries 

and Wildlife, Fish and Wildlife 

Service, Department of the Interior 

SUBCHAPTER C—-THE NATIONAL WILDLIFE 
REFUGE SYSTEM 

PART 32—HUNTING 

Catahoula National Wildlife 
Refuge, La. 

On page 21411 of the Federal Regis¬ 
ter of November 9, 1971, there was pub¬ 
lished a no tice of a proposed amend¬ 
ment to 50 CFR 32.31. The purpose of 
this amendment U to provide public 
hunting of big game on Catahoula Na¬ 
tional Wildlife Refuge, as legislatively 
permitted. 

Interested persons were given 30 days 
in which to submit written comments, 
suggestions, or objections with respect 
to the proposed amendment. No com¬ 
ments, suggestions, or objections have 
been received. The proposed amendment 
Is hereby adopted without change. 

It has been determined that the use 
of Catahoula National Wildlife Refuge 
for public hunting is compatible with 
the major purposes for which the refuge 
was established and with the principles 
of sound wildlife management, and that 
such public hunting is in the public in¬ 
terest. 

8ince this amendment benefits the 
public by relieving existing restrictions 
on hunting of big game, it shall become 
effective upon publication in the Federal 
Register (12-26-71). 


(Sec. 7. 80 Stat. 929. 16 U8.C. 7151: sec 4 
80 SUt. 937, 16 U S.C. 668(1(1 (c) (d >) 

1. Section 32.31 Is amended by the 
following addition: 

S 32.31 IJ»I of open arm*; big gamf. 
• • • • • 

Louisiana 

Catahoula National Wildlife Refuge. 

• • • • • 

J. P. Ln« dusk a. 
Acting Director, Bureau of 
Sport Fisheries and Wildlife . 
December 22, 1971. 

IFR Doc.71-18864 Filed l3-27-71;8:4G amj 


PART 32—HUNTING 

Catahoula National Wildlife Refuge, 
La. 

The following special regulation to 
issued and is effective on date of 
publication in the Federal Recisth 
(12-28-71). 

§ 32.32 Special regulation*; big game; 
for individual wildlife refuge area*. 

Louisiana 

CATAHOULA NATIONAL WILDLIFE REFUGI 

Public hunting of deer is permitted 
within the fenced portion of the Cata¬ 
houla National Wildlife Refuge only on 
the area designated by signs as open to 
hunting. This area, comprising 3,000 
acres or 55 percent of the total refuge 
area, is delineated on a map available 
at the refuge headquarters or from the 
office of the Regional Director. Bureau 
of 8port Fisheries and Wildlife. Peach¬ 
tree-Seventh Building. Atlanta. Gil 
30323. Deer hunting will be in accord¬ 
ance with all applicable State and Fed¬ 
eral regulations, subject to the following 
special conditions: 

(1) Season and hours: December 
27-29 1971, Inclusive, one-half hour be¬ 
fore sunrise until one-half hour after 
sunset. 

(2) Free and non transferable permit* 
will be issued each morning. 

(3) Entrance and exit will be restricted 
to headquarters access rood. 

(4) Still hunting for buck deer only. 
No dogs allowed. 

(5) Hunters may enter area 30 
minutes prior to legal shooting hours and 
must exit 30 minutes after legal hours. 

(6) No vehicles may be parked more 
than 50 yards from existing roads or 
trails. No ATV vehicles other than je*P 
type will be allowed. 

(7) Persons under 18 years of 
must be accompanied by an adult. 

(8) Unmarked feral hogs may be tsktf 
by deer hunters. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern hunting on wildlife refuge area* 
generally which are set forth in Title w. 
Oc*Ie of Federal Regulations. Part 
and are effective through December 29, 
1971. 

Jack E. Hemphill. 

Acting Regional Director, Bu¬ 
reau of Sport Fisheries and 
Wildlife. 

December 22, 1971. 

(FR Doc 71-18863 Filed 1W7-71;8:46 •»] 
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Proposed Rule Making 


DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
l 26 CFR Parts 1,13 ] 

INCOME TAX 
Farm Losses 

Notice is hereby given that the regula¬ 
tions set forth in tentative form below are 
proposed to be prescribed by the Com¬ 
missioner of Internal Revenue, with the 
approval of the Secretary of the Treas¬ 
ury or his delegate. Prior to the final 
adoption of such regulations, considera¬ 
tion will be given to any comments or sug¬ 
gestions pertaining -thereto which ore 
submitted in writing, preferably in quln- 
tupiicate, to the Commissioner of Inter¬ 
nal Revenue. Attention: CC:LR:T, 
Washington. D.C. 20224, by January 27, 
1972. Any written comments or sugges¬ 
tions not specifically designated as con¬ 
fidential in accordance with 26 CFR 
001.601(b) may be inspected by any per¬ 
son upon written request. Any person 
submitting written comments or sug¬ 
gestions who desires an opportunity to 
comment orally at a public hearing on 
these proposed regulations should sub¬ 
mit his request, in writing, to the Com¬ 
missioner by January 27. 1972. In such 
case, a public hearing will be held, and 
notice of the time, place, and date will 
be published in a subsequent issue of the 
Federal Register unless the person or 
persons who have requested a hearing 
withdraw their requests for a hearing be¬ 
fore notice of the hearing has been filed 
with the Office of the Federal Register. 
The proposed regulations are to be issued 
under the authority contained in section 
7805 of the Internal Revenue Code of 
1»54 (68A Stat. 917; 26 TJ.S.C. 7805). 

fstALJ Harold T. Swartz, 

Acting Commissioner 
of Internal Revenue. 

The following regulations arc pre- 
fcrtted in order to conform the Income 
Tw Regulations (26 CFR Part 1) to cer- 
twin amendments made by section 211 
*nd (b) (4) and (5> of the Tax Re¬ 
form Act of 1969 (83 Stat. 566. 570>. 
fo&Ung to gain from disposition of prop¬ 
erty used in farming where farm losses 
unset nonfarm income, to section 214(a) 
« the Tax Reform Act of 1969 (83 Stat. 
o»2), relating to gain from disposition of 
form land, to section 1(b) (4) and (5) 
Jf the Act of September 12, 1966 (Public 
Law 89-570, 80 Stat. 759). relating to 
exploration expenditures in the case of 
lining, and to section 202(c). Act of No¬ 
vember 13. 1966 (Public Law 89-899. 80 
- at 1576), relating to distribution of in- 
toitment obligations. Section 1.1251-2 
c ‘regulations hereby set forth super- 
,0(Jc * those provisions of \ 13.0 of this 
chapter relating to section 211 of such 


Act. which were prescribed by TJD. 7032, 
approved March 9. 1970 (35 FJL 4330). 
Except where otherwise specifically pro¬ 
vided. these regulations arc applicable to 
gain from the disposition of farm recap¬ 
ture property and farm land during tax¬ 
able years beginning after December 31. 
1969. 

Par. 1. Section 1.341 is amended by re¬ 
vising section 341(e) (12) and the his¬ 
torical note to read as follows: 

8 1.341 Statutory provUlon; colhip-iblc 
corporation*. 

Sbc. 341. Collapsible corporations. • • • 

(•) Exceptions to application of sec¬ 
tion. • • • 

(12) Nonapplication of section 1245(a). 
For purpeaea of this suboeotlon. the de-ter¬ 
mination of whether gain from the oale or 
exchange of property would under any pro¬ 
vision ol this chapter be considered &s gain 
from the sale or exchange of property which 
Is neither a capital asset nor property de¬ 
scribed in section 1231(b) shall be made with¬ 
out regard to the application of sections 
617(d)(1), 1245(a). 1250(a), 1251(c), and 
1252(a). 


|Sec. 341 as amended by sec. 20, Technical 
Amendments Act 1958 ( 72 Stat. 1615): nc. 
13(f)(4), Rev. Act 1962 (76 Stat. 1035); sec. 
231(b)(4). Rev. Act 1964 (78 8tat. 105); sec. 
1(b)(4). Act of Sept 12, 1966 (Public Law 
89-670, 80 Stat. 762); secs. 211(b)(4) and 
614(b)(4). Tax Reform Act 1960 ( 83 Stat 
670. 643) | 

Par. 2. Section 1.341-6 is amended by 
revising subparagraphs (1), (2) (i) and 
(iii), and (3) of paragraph (b); para¬ 
graph (h) (4); paragraph <n); and sub¬ 
division (1) of example (1) in paragraph 
(o) to read as follows: 

§ 1.341—A Exception* to application of 
•eclion. 


ib> Subsection <e> asset defined —(1) 
General. The benefits of section 341(e) 
are unavailable if the net unrealized ap¬ 
preciation (os defined in paragraph (h) 
of this section) in certain assets of the 
corporation (hereinafter called '•subsec¬ 
tion (e» assets’^ exceeds 15 percent of 
the corporation's net worth. In determin¬ 
ing w hether property' is a subsection <e) 
asset, it is immaterial whether the prop¬ 
erty is described in section 341(b), and 
there shall not be taken into account 
sections 617(d) (relating to gain from 
dispositions of certain mining property), 
1245 and 1250 (relating to gain from 
dispositions of certain depreciable prop¬ 
erty). 1251 (relating to gain from dis¬ 
position of farm property where farm 
losses offset nonfarm income), and 1252 
< relating to gain from disposition of farm 
land). 

(2) Categories of subsection <e> as¬ 
sets. • • • 

(i) The first category is property ‘ex¬ 
cept property described in section 1231 
<b), without regard to any holding pe¬ 


riod prescribed therein) which in the 
hands of the corporation to, or in the 
hands of any actual or constructive 
shareholder who to considered to own 
more than 20 percent in value of the out¬ 
standing stock of the corporation would 
be. property gain from the sale or ex¬ 
change of which would under any pro¬ 
vision of chapter 1 of the Code (other 
than section 617(d), 1245, 1250. 1251, or 
1252) be considered in whole or in part 
as gain from the sale or exchange of 
property which is neither a capital asset 
nor property described in section 1231 
(b). For example, included in this cate¬ 
gory to property held by a corporation 
which in Its hands to stock in trade, in¬ 
ventory, or property held by it primarily 
for sale to customers in the ordinary 
course of its trade or business regardless 
of whether such property is appreciated 
or depreciated in value. Also Included In 
this category is property held by a cor¬ 
poration which is a capital asset In its 
hands but which, in the hands of any 
actual or constructive shareholder who 
to considered to own more than 20 per¬ 
cent in value of the outstanding stock, 
would be stock in trade, inventory, or 
property held by such actual or construc¬ 
tive shareholder primarily for sale to 
customers in the ordinary course of his 
trade or business. For additional rules 
relating to whether property to a subsec¬ 
tion (e) asset under this subdivision, see 
subparagraphs (3), (4). and (5) of this 
paragraph. 

• « I • A 

(iii) The third category of subsection 
(©) assets exists only if there to net un¬ 
realized appreciation on all property 
which in the hands of the corporation is 
property described in section 1231(b) 
(without regard to any holding period 
prescribed therein). In such case, any 
such section 1231(b) property (whether 
appreciated or depreciated) is a subsec¬ 
tion (e) asset of the third category if, 
in the hands of an actual or constructive 
shareholder who to considered to own 
more than 20 percent in value of the 
outstanding stock of the corporation, 
such property would be property gain 
from the sale or exchange of which would 
under any provision of chapter 1 of the 
Code (other than section 617(d). 1245, 
1250. 1251, or 1252) be considered In 
whole or in part as gain from the sale 
or exchange of property which to neither 
a capital asset nor property described In 
section 1231(b). Included in this cate¬ 
gory. for example, to property which in 
the hands of the corporation to property 
described in section 1231(b) (without 
regard to any holding j>eriod prescribed 
therein), but which in the hands of an 
actual or constructive more-than-20-per- 
cent shareholder would be property used 
in his trade or business held for not more 
than 6 months, stock in trade, inventory, 
or property held by such shareholder 
primarily for sale to customers In the 
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ordinary course of his trade or business. 
For additional rules relating to whether 
property is a subsection (e) asset under 
this subdivision, see subparagraphs (3) 
and (4) of this paragraph. This sub¬ 
division may be further illustrated by the 
following example: 

• • • • • 

(3) Manner of determination. For pur¬ 
poses of determining whether property 
is a subsection (e) asset under subpara¬ 
graph (2) (l> or (ill) of this paragraph, 
the determination os to whether property 
of a corporation In the hands of the 
corporation Is. or in the hands of an 
actual or constructive shareholder of the 
corporation would be. property gain from 
the sale or exchange of which would 
under any provision of chapter 1 of the 
Code (other than section 617(d), 1245. 

1250, 1251, or 1252) be considered in 
whole or in part as gain from the sale or 
exchange of property which Is neither a 
capital asset nor property described In 
section 123Kb) shall be made as if all 
property of the corporation had been sold 
or exchanged to one person in one trans¬ 
action. For example. if a corporation 
whose sole asset is an interest in a gas 
well has entered into a long-term con¬ 
tract for the future delivery of gas from 
the well, the ownership of which will pass 
to the buyer only after extraction or 
severance from the well, the determina¬ 
tion as to whether such contract is a sub¬ 
section (e) asset shall be made as if the 
contract were sold or exchanged to one 
person in one transaction together with 
such corporation's interest in the well. 
An assumed sale under this subparagraph 
does not affect the character of property 
which is held for sale to customer* In the 
ordinary course of a person's trade or 
business or the character of a transaction 
which would be an anticipatory assign¬ 
ment of income. Thus, for example, if a 
corporation holds subdivided lots for sale 
to customers in the ordinary course of 
its trade or business, this subparagraph 
shall not be applied to change the man¬ 
ner in which the lots are held. 

• » • • • 

(h> Set unrealised appreciation and 
depreciation defined. 000 

(4) Special rule. For purposes of de¬ 
termining whether the net unrealized 
appreciation in subsection (e) assets of 
a corporation exceeds an amount equal 
to 15 percent of the corporation’s net 
worth under the tests of section 341(e) 
(1), (2), (3), and (4). in the case of any 
asset on the sale or exchange of which 
only a portion of the gain would under 
any provision of chapter 1 of the Code 
(other than section 617(d), 1245. 1250. 

1251, or 1252) be considered as gain from 
tho sale or exchange of property which is 
neither a capital asset nor property de¬ 
scribed In section 1231(b), there shall be 
taken into account only an amount equal 
to the unrealized appreciation in such 
asset which is equal to such portion of 
the gain. This subparagraph shall have 
no effect on whether paragraph (b) (2) 
(ii) or (ill) of this section applies for 
purposes of identifying tho subsection 
(e> assets of the corporation. 


(n) Determinations without regard to 
sections 617(d). 1245, 1250 , 1251. and 

1252. For purposes of this section, tho 
determination of whether gain from the 
sale or exchange of property would under 
any provision of chapter 1 of the Code be 
considered as gain from the sale or ex¬ 
change of property which is neither a 
capital asset nor property described in 
section 1231(b) shall be made without 
regard to the application of sections 617 
(d)(1) (relating to gain from disposi¬ 
tions of certain mining property), 1245 
(a) and 1250(a) (relating to gain from 
dispositions of certain depreciable prop¬ 
erty). 1251(0 (relating to gain from the 
disposition of farm property where farm 
losses offset nonfarm income), and 1252 
(a) (relating to gain from disposition of 
farm land). 

(o) Illustrations. The operation of sec¬ 
tion 341(e) may be illustrated by the 
following examples: 

Example (1). (I) The outstanding stock of 
X Corporation Is actually owned, on the basis 
of value. 75 percent by A. 15 percent by B. 
and 10 percent by C. None of the stock ac¬ 
tually owned by one Is attributed to another 
under the constructive ownership rules of 
paragraph (a)(3) of this section. The cor¬ 
poration owns no property which, in it* 
hands. Is property gain from the sale or ex¬ 
change of which would be considered (with¬ 
out regard to secUon 617(d). 1245. 1250. 1251. 
or 1262) as gain from the sale or exchange of 
property which Is neither a capital asset nor 
property described In section 1231(b). The 
corporation owns no property described In 
secUon 1231(b) except an apartment house 
on which the unrealised appreciation Is 
$20,000 and which in the hands of A would 
be property held primarily for sale to cus¬ 
tomers In the ordinary course of trade or 
business. The corporation owns no property 
of the type described In clause (iv) of sec¬ 
tion 341(e)(6)(A). The net worth of the 
corporation is $100,000. 

• • • • • 

Pa*. 3. Paragraph (c)(1) of $ 1.453-9 
is amended to read as follows: 

g 1.133—9 Gain or Iom on disposition of 
installment obligations. 


<c> Disposition from which no gain or 
loss is recognized. <1 > Cl) Under secUon 
453(d)(4)(A). no gain or loss shall be 
recognized to a distributing corporation 
with respect to the dLstribuUon made 
after November 13, 1966, of installment 
obligations If (a > the distribution is made 
pursuant to a plan for the complete liqui¬ 
dation of a subsidiary under secUon 332, 
and (b) the basis of such obligations in 
the hands of the distributee is deter¬ 
mined under section 334(b) (X). 

(ii) Under section 453(d)(4)(B). no 
gain or loss shall be recognized to a dis¬ 
tributing corporation with respect to the 
distribution of installment obligaUons if 
the distribuUon is made, pursuant to a 
plan for the complete liquidation of a 
corporation which meets the require¬ 
ments of section 337, under conditions 
whereby no gain or loss would have been 
recognized to the corporation had such 
installment obligations been sold or ex¬ 
changed on the day of the distribution. 
The preceding sentence shall not apply to 
the extent that under section 453(d)(1) 
gain to the distributing corporation 
would be considered as gain to which 


section 341(f)(2). 617(d)(1). 1245(a)<li 
1250(a)(1), 1251(c)(1), or US2<a)(U 
applies, computed under the principles of 
the regulations under such provisions 
See paragraph (d> of 1 1.1245-6, para¬ 
graph (c) (6) of 5 1.1250-1, paragraph (ei 
(6) of $ 1.1251-1, and paragraph <d><3> 
of § 1.1252-1. 


• • • • 

Par. 4. The following new section* && 
added immediately after g 1.1250-5 

§ 1.1231 Slum lory provision*; g A j n 

from dispotition of property u«t<] in 
farming where farm louse* oflVt 
non farm income. 


S*c. 1251. Gain from disposition of prop. 
erty used in farming where farm losses off set 
non farm income—(a) Cfrcumjfanc«M under 
which section applies. This section shall 
apply with respect to any taxable yea.- only 


(1) There la a farm not loss for the taxsblt 
year, or 

(2) There Is a balance in the exoess deduc¬ 
tions account as of the close of the taxable 
year after applying subsection (b)(3)(A). 

(b) Excess deductions account— 

(1) Requirement. Each taxpayer subject 
to this section shall, for purposes of this 
secUon. establish and maintain an exoeu 
deductions account. 

(2) Additions to account. 

(A) General rule. There shall be added to 
tho excess deductions account for each tax¬ 
able year an amount equal to the farm net 
loss. 

(B) Exceptions. In the case of an individ¬ 
ual (other than a trust) and, except as pro* 
vided in this subparagraph. In the case of an 
electing small business corporation (as de¬ 
fined In section 1371(b)), subparagraph *A; 
shall apply for a taxable year— 

(I) Only If the taxpayer's non farm ad¬ 
justed grows income for such year exceeds 
$50,000, and 

(II) Only to the extent the taxpayer* 
farm net loss for suoh year exceed* * 25.000 
This subparagraph shall not .apply to sa 
electing small business corporation for s 
taxable year If on any day of such year s 
shareholder of such corporation Is an In¬ 
dividual who. for hts taxable year with which 
or within which the taxable year of the 
corporation ends, has a farm net loss. 

(C) Married individuals. In the case of 
a husband or wife who files a separate re¬ 
turn, the amount specified In subparagraph 
(B)(1) shal be $25,000 In Ueu of $50,000. 
and in subparagraph <B)(ll) shall be $12,600 
ill lieu of $25,000. This subparagraph shA^ 
not apply if the spouse of the taxpayer doss 
not have any nonfarm adjusted grass in¬ 
come for the taxable year. 

(D) Non farm adjusted gross income ^ 
purposes of this section, the term "nan* 
farm adjusted gross Income** means adjusted 
gross Income (taxable Income. In the case cl 
an electing small business corporation} com¬ 
puted without regard to Income or deduc¬ 
tions attributable to the business of forcnlnf 

(3) Subtractions from account If there l* 
any amount in the excess deductions ac¬ 
count at the close of any taxable year (de¬ 
termined before any amount is subtracted 
under this paragraph for such year) thin 
shall be subtracted from the acoount— 

(A) An amount equal to the farm net in¬ 
come for such yesr. plus the amount id** 
termined as provided In regulation* pw* 
scribed by the Secretary or his delegate 
necessary to adjust the acoount for deduc¬ 
tions which did not result in a reduction 
of the taxpayer's tax under this subtitle w* 
the taxable year or any preceding taxable 
year, and 

(B) After applying paragraph (2) or sub- 
paragraph (A) of this paragraph (a* v* 
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O 0 t may be). an amount equal to me aum 
of tne amounts treated, solely by reason of 
me Application of aubeeotlon (c). as gain 
from the sale or exchange of property which 
a neither a capital asset nor property de¬ 
scribed in section 1231. 

(4) Exception for taxpayers using certain 
accounting methods . 

(Ai General rule . Except to the extent 
tnst the taxpayer has succeeded to an ex¬ 
cess. deductions acoount as provided In para¬ 
graph 16 ). additions to the excess deductions 
account shall not be required by a taxpayer 
who elects to compute taxable Income from 
farming (1) by using Inventories, and (11) 
by charging to capital account all expendl- 
tureo paid or Incurred which are properly 
chargeable to capital account < Including 
tueh expenditures which the taxpayer may. 
under this chapter or regulations prescribed 
thereunder, otherwise treat or elect to treat 
u expenditures which are not chargeable to 
capital account). 

<B* Time, manner, and effect of election. 
An election under subparagraph (A) for any 
taxable year shall be filed within the time 
prescribed by law (Including extensions 
thereof) for filing the return for such tax¬ 
able year, and shall be made and filed in 
rach manner aa the Secretary or his dele¬ 
gate mall prescribe by regulations. Such 
election shall be binding on the taxpayer 
for such taxable year and for all subsequent 
taxable years and may not be revoked ex¬ 
cept with the consent of the Secretary or 
hb delegate. 

(C) Change of method of accounting, etc. 
If. In order to comply with the election 
made under subparagraph (A), a taxpayer 
change:, his method of accounting in com¬ 
puting Taxable income from the business of 
fanning, such change shall be treated as 
having been made with the consent of the 
Secretary or his delegate and for purposes 
oT section 481(a)(2) shall be treated as a 
change not Initiated by the taxpayer. 

(5) Transfer of account. 

(A) Certain corporate transactions. In the 
case of a transfer described In subsection (d) 
(It to which section 371(a). 374(a). or 381 
applies, the acquiring corporation shall suc¬ 
ceed to and take Into account as of the close 
of the day of distribution or transfer, the ex- 
ms deductions account of the transferor. 

(B) Certain gifts. If— 

(I) Farm recapture property Is disposed 
of by gift, and 

<tl) The potential gain (as defined in sub- 
action (e)(5)) on farm recapture property 
disposed of by gift during any 1-year period 
to which any such gift occurs Is more than 
25 percent of the potential gain on farm 
recapture property held by the donor im- 
msdiaicly prior to the first of such gifts, each 
donee of the property shall succeed (at the 
Ume the first of such gifts Is made, but In an 
wvount determined as of tho close of the 
donortaxable year In which the first of such 
gift* Is made) to the same proportion of the 
donors excess deductions account (deter- 
after the application of paragraphs 

(2) and (3) with respect to the donor, as 
of the close of such taxable year). as the 
JKrt^Uial gain on the property received by 
«uch donee bears to the aggregate potential 
J*to on farm recapture property held by the 
® >ncr Immediately prior to the first of such 
flfta. 

(6) Joint return. In the case of an addi- 
«on to an excess deductions account for a 
"mbl* fear for which a Joint return was 
wed under section 0013. for any subsequent 

year for which a separate return was 
the Secretary or his delegate shall pro- 
rules for allocating any remaining 
mount of such addition In a manner con- 
wl ^h the purposes of this section. 
Orcftnary income. 


(1) General rule. Except as otherwise pro¬ 
vided in this section, If farm recapture prop¬ 
erty (aa defined in subsection (e)(1)) Is dis¬ 
posed of during a taxable year beginning 
after December 31. 1069, the amount by 
which— 

(A) In the case of a sale, exchange, or in¬ 
voluntary conversion, the amount realized. 

oc 

(B) In the case of any other disposition, 
the fair market value of such property, ex¬ 
ceeds the adjusted basis of such property 
shall be treated as gain from the sale or ex¬ 
change of property which Is neither a capi¬ 
tal asset nor property described In section 
1231. Such gain shall be recognized notwith¬ 
standing any other provision of this subtitle. 

(2) Limitation. 

(A) Amount in excess deduction * account. 
The aggregate of tho amounts treated under 
paragraph (1) as gain from the sale or ex¬ 
change of property which la neither a capital 
asset nor property described in section 1231 
for any taxable year shall not exceed tho 
amount In the excess deductions account at 
the close of the taxable year after applying 
subsection (b)(3)(A). 

(B) Dispositions taken into account. If 
the aggregate of the amounts to which para¬ 
graph (1) applies is limited by the applica¬ 
tion of subparagraph (A), paragraph (1) 
shall apply In respect of such dispositions 
(and In such amounts) as provldod under 
regulations prescribed by the Secretary or 
his delegate. 

(C) Special rule for dispositions of land. 
In applying subparagraph (A), any gain on 
the sale or exchange of land shall be taken 
Into account only to the extent of Its poten¬ 
tial gain (as defined In subsection (e)(5)). 

(d) Exceptions and special rules. 

(1) Gifts Suboectlon (c) shall not apply 
to a disposition by gift. 

(2) Transfer at death Except as provided 
in action 091 (relating to income in respect 
of a decedent), subsection (c) shall not ap¬ 
ply to a transfer at death, 

(3) Certain corporate transactions. If the 
boats of property in the handa of a transferee 
Is determined by reference to Its basis in the 
hands of the transferor by reason of the ap¬ 
plication of sections 332. 351. 361, 371(a). or 
374(a). then the amount of gain taken into 
account by the transferor under subsection 
(c)(1) shall not exceed the amount of gain 
recognized to the transferor on the transfer 
of such property (determined without regard 
to this section). This paragraph shall not 
apply to a disposition to an organization 
(other than a cooperative described In sec¬ 
tion 521) which Is exempt from the tax Im¬ 
posed by this chapter. 

(4) Like kind exchanges ; involuntary con¬ 
version. etc. If property is dlspoeed of and 
gain (determined without regard to this sec¬ 
tion) is not recognized in whole or in part 
under section 1031 or 1033. then the amount 
of gain taken Into account by the transferor 
under subsection (c)(1) shall not exceed the 
sum of— 

(A) The amount of gain recognized on 
such disposition (determined without regard 
to this section). plus 

(B) The fair market value of property ac¬ 
quired with respect to which no gain Is rec¬ 
ognized under subparagraph (A), but which 
la not farm recapture property. 

(5) Partnerships. 

(A) In general. In the case of a partner¬ 
ship, each partner shall take Into account 
separately his distributive share of the part¬ 
nership's form net losses, gains from dis¬ 
positions of farm recapture property, and 
other Items In applying this section to the 
partner, 

(B) Transfers to partnerships. If farm re¬ 
capture property is contributed to a partner¬ 
ship and gain (determined without regard 
to this section) Is not recognized under sec- 
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tlon 721. then the amount of gain taken 
Into aooovint by the transferor under sub¬ 
section (c)(1) shall not exceed the excess, of 
the fair market value of form recapture prop¬ 
erty transferred over the fair market value of 
the partnership Interest attributable to such 
property. If tho partnership agreement pro¬ 
vides for an allocation of gain to the contrib¬ 
uting partner with respect to farm recap¬ 
ture property contributed to the partnership 
(as provided In section 704(c)(2)). the 
partnership interest of the contributing 
partner shall be deemed to be attributable to 
such property. 

(0) Property transferred to controlled cor¬ 
porations. Except for transactions described 
in subsection (b)(5)(A). in the case of a 
transfer, described In paragraph (3). of form 
recapture property to a corporation, stock or 
securities received by a transferor in the ex¬ 
change shall be farm recapture property to 
the extent attributable to the fair market 
value of form recapture property (or. In tho 
case of land, if less, the adjusted basis plus 
the potential gain (as defined In subeectlon 
(a)(5)) on farm recapture property) contrib¬ 
uted to the corporation by such transferor. 

(e) Definitions. Por purpoees of this sec¬ 
tion—— 

(1) Farm recapture property. The term 
“farm recapture property’* means— 

(A) Any properly (other than section 1250 
property) described In paragraph (1) (re¬ 
lating to business property held for more 
than 0 months), (3) (relating to livestock), 
or (4) (relating to an unharvested crop) of 
section 1231(b) which Is or has been used In 
the trade or business of forming by the tax¬ 
payer or by a transferor In a transaction 
described In subsection (b)(5). and 

IB) Any properly the basis of which In the 
hands of the taxpayer is determined with 
reference to the adjusted basis of property 
which was farm recapture property In the 
hands of the taxpayer within the meaning 
of subparagraph (A). 

(2) Farm net loss. The term "farm net. 
loas" means the amount by which— 

(A) The deductions allowed or allowable 
by this chapter which are directly connected 
with the carrying on of the trade or business 
of f Arming, exceed 

(B) The gross Income derived from such 
trade or business. 

Gains and losses on the disposition of farm 
recapture property referred to In section 1231 
(a) (determined without regard to this sec¬ 
tion or section 1245 (a)) shall not be taken 
Into account. 

(3) Farm net income. The term "form net 
Income** means the amount by which the 
amount referred to In paragraph (2)(B) 
exceeds the amount referred to in paragraph 
(2)(A). 

(4) Trade or business of farming. 

(A) Horse racing. In the case of a tax¬ 
payer engaged In the raising of horses, the 
term "trade or business of farming" includes 
the racing of horses. 

(B) Several businesses of farming. If a 
taxpayer Is engaged In more than one trade 
or business of farming, all such trades and 
businesses shall be treated as one trade or 
business. 

(5) Potential gain. Tho term ‘'potential 
gain" means an amount equal to the excess 
of the fair market value of property over Us 
adjusted basis, but limited In the case of 
land to the extent of the deductions allow¬ 
able in respect to such land under sections 
175 (relating to soil and water conservation 
expenditures) and 182 (relating to expendi¬ 
tures by farmers for clearing land) for the 
taxable year and the 4 preceding taxable 
years. 

(Sec. 1251 as added by sec 211(a), Tax Re¬ 
form Act 1909 ( 83 Slat 560) 1 
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§ 1.12.'>1—1 Cenrrul rule for treatment 
of gain from disposition of property 
UJ»ed in farming where farm Iomos 
o(T»rt nonfarm income. 

(a) Applicability. The provisions of 
section 1251. this section, and $9 1.1251-2 
through 1.1251-4 shall apply with respect 
to any taxable year beginning after 
December 31. 1969. but only if (It there 
Is a farm net loss (as defined in section 
1251 (e) (2) and paragraph <b> of 
9 1.1251-3) for the taxable year, or (2) 
there is a balance in the excess deduc¬ 
tions account (as described in 9 1.1251- 
2) as of the close of the taxable year 
before subtracting any amount under 
paragraph (c)(1) (i) of §1.1251-2. See 
section 1251(a). In general, a taxpayer 
who has a farm net loss and certain 
other taxpayers are required to establish 
and maintain an excess deductions ac¬ 
count as provided in section 1251(b). 
Certain additions and subtractions arc 
made to the excess deductions account, 
and upon the disposition of "farm recap¬ 
ture property" any gain to the extent of 
the balance in the excess deductions ac¬ 
count is recognized as ordinary income 
under section 1251(c) (1). Sec paragraph 
(b)(1) of this section. "Farm recapture 
property" is, in general, certain farming 
property (other than section 1250 prop¬ 
erty) described in paragraph (1), c3). 
or (4) of section 1231(b). See paragraph 
(a) of 9 1.1251-3. 

(b) Ordinary income —(1) General 
rule . In general, subject to the provisions 
of subparagraphs (2), (3), (4). and (5) 
of this paragraph, upon a disposition of 
an item of farm recapture property dur¬ 
ing a taxable year beginning after De¬ 
cember 31. 1969. the amount by which— 

(1) In the case of a sale, exchange, or 
involuntary conversion, the amount 
realized, or 

(ii) In the case of any other disposi¬ 
tion, the fair market value of such 
property 

exceeds the adjusted basis of such prop¬ 
erty shall be recognized under section 
1251(c)(1) as gain from the sale or ex¬ 
change of property which is neither a 
capital asset nor property described in 
section 1231 (that is. shall be recognized 
as ordinary income). The amount of gain 
recognized as ordinary income under sec¬ 
tion 1251(c)(1) shall be determined 
separately for each item of farm recap¬ 
ture property in a manner consistent 
with the principles of subparagraphs (4) 
and (5) of 9 1.1245-l(ft) (relating to 
gain from dispositions of certain de¬ 
preciable property). Generally, such or¬ 
dinary income treatment applies even 
though in the absence of section 1251(c) 
(1) no gain would be recognized under 
the Code. For example, if a corporation 
distributes farm recapture property as a 
dividend, gain may be recognized as or¬ 
dinary income to the corporation even 
though, in the absence of section 1251(c) 
(I). section 311(a) would preclude any 
recognition of gain to the corporation. 
For purposes of section 1251. the term 
"disposition" shall have the same mean¬ 
ing as in paragraph (a) (3) of 9 1.1245-1. 
For the relation of section 1251 to other 
provisions of the Code, see paragraph (e) 
of this section. 
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(2) Limitation as to dispositions of 
land —<i) In general In the case of a 
disposition of land, gain shall be recog¬ 
nized as ordinary income under section 
1251(c)(1) only to the extent of the 
land’s "potential gain". See section 
1251(c)(2) <C>. 

(II) Potential gain. For purposes of 
section 1251, the term "potential gain" 
means In respect of land an amount 
equal to the excess of its fair market 
value over its adjusted basis, but lim¬ 
ited to the extent of the deductions al¬ 
lowable in respect to such land pursuant 
to an election (If any) under sections 
175 (relating to soil and water conser¬ 
vation expenditures) and 182 (relating 
to expenditures by farmers for clearing 
land) for the taxable year of disposition 
and the four Immediately preceding tax¬ 
able years regardless of whether any 
such preceding taxable year begins be¬ 
fore December 31. 1969. Sec section 
1251(e)(5). 

(III) Cross reference . For additional 
recapture of certain deductions allowed 
under sections 175 and 182 in respect of 
farm land, see section 1252. 

(3) Exceptions and special rules. The 
amount of gain to be recognized as or¬ 
dinary income under section 1251(c)(1) 
after applying subparagraph (2) of this 
paragraph, if applicable, shall be sub¬ 
ject to the exceptions and special rules 
of section 1251(d) and 9 1.1251-4. 

(4) Limitation as to amount in ex¬ 
cess deductions account —(i) In general. 
The aggregate of the amount of gain 
recognized as ordinary income under sec¬ 
tion 1251(c) (1) (after applying subpara¬ 
graphs (2) and (3) of this paragraph. If 
applicable) shall not exceed the amount 
in the excess deductions account at the 
close of the taxable year after subtract¬ 
ing from the account the amount speci¬ 
fied in section 1251(b)(3)(A) and 
paragraph (c)(1) (l) of 9 1.1251-2. See 
section 1251(c)(2)(A). For transfer of 
amount in an excess deductions account, 
see section 1251(b) (5). 

(ti) Dispositions taken into account . 
If the aggregate of the amounts to which 
section 1251(c)(1) applies is limited for 
any taxable year by the application of 
subdivision (1) of this subparagraph, sec¬ 
tion 1251(c) (1) shall apply in respect of 
dispositions of items of farm recapture 
property in the order made. See section 
1251(c)(2)(B). 

(5) Relationship to section 1245. If 
property is disposed of which qualifies as 
both section 1245 property (as defined in 
section 1245(a)(3)) as well as farm re¬ 
capture property, then gain shall be rec¬ 
ognized as ordinary income under section 
1251(c)(1) only to the extent that the 
amount of any gain realized (in the case 
of a sale, exchange, or involuntary con¬ 
version) . or to the extent that the excess 
of the fair market value of the property 
over its adjusted basis (In the case of any 
other disposition). was not recognized 
as ordinary income under section 
1245(a)(1). The amount of gain recog¬ 
nized as ordinary income under section 
1245(a)(1) upon a disposition of farm 
recapture property (1) is taken into ac¬ 
count under paragraph (b) (2) of 
9 1.1251-3 for purposes of computing 


farm net loss (or farm net Income > and 
(ID is not under paragraph (c) (1) 01) or 
9 1.1251-2 subtracted from Uie exce&s 
deductions account. 

<6> Examples. The principles of this 
paragraph may be illustrated by the 
following examples: 

Example (I). A. an unmarried Individual 
who lines the calendar year aa his taxable 
year, makes one deposition of farm recapture 
property during 1970. On June SO. 1970. be 
sells for $75,000 farm recapture pr^r.y 
(other than land) with an adjusted basts of 
$43,000 for a realized gain of $32,000 none of 
which Is recognized under section 1245 The 
balance In A'a excess deductions account n 
$39,000 at the close of 1970 < after making the 
applicable additions and subtractions under 
section 1251(b) (2) and (3) (A)). Hence tbs 
entire gain of $32,000 is raoognined as ordi¬ 
nary income under section 1251(c)(1). sod 
the balance remaining in A’s excess deduc¬ 
tions account Is $7,000. If, however, th# 
original balance In the excess deductions ac¬ 
count were only $15,000. then only #15.000 
would be recognized os ordinary income 
under section 1251(c)(1) and A*s exoe-v de¬ 
ductions account balance would be reduced 
to aero. The remaining gain of $17,000 may be 
treated as gain from the sale or exchange of 
property described in section 1231. 

Example (2). M. a calendar year corpora¬ 
tion makes one disposition of form recapture 
property during 1975. On January 15. 1915. 
M distributes as a dividend to its share¬ 
holders land which It had acquired on 
March 3. 1970. On that date, the excess of the 
fair market value ($07,500) over the adjusted 
basis of the lAnd ($45,000) Is $22500 and the 
sum of the deductions allowable In respect 
of such land under sections 175 and 182 Is 
$5,000 for 1970 and $13,000 for the taxable 
year of disposition and the four immediacy 
preoedlng taxable yean. Thus, the potential 
gain (on defined in subparagraph (2)(ll) of 
this paragraph) Is limited to $13,000. At tbs 
end of M’s taxable year (after making the 
applicable additions and subtractions under 
section 1251(b) (2) and (3) (A) there is a 
balance of $25,000 in the excess deductions 
account of M. Since such balance exceeds tht 
potential gain. M recognizes $13,000 as ordi¬ 
nary income under section 1251(c)(1) ereo 
though, in the absence of that proviPtr.:i, sec¬ 
tion 311(a) would preclude recognition of 
gain to M. The balance In M’s excess deduc¬ 
tion* account is reduced by $134)00. from 
$25,000 to $12,000. With respect to the treat¬ 
ment of the remaining gain ($9500) from 
the disposition of the land, see section 1253 
and example (2) of paragraph (e) of 
11.1252-1. 

Example (3 ). Assume the same facta ns In 
example (2), except that M mokes a second 
disposition of form recapture property during 
1975. On June 5. 1075, M sells for $55 000 a 
breeding herd of cattle having an adjusted 
basis of $35,000 for a realized gain of #20.000. 
M had acquired the herd on April 1. 1271. 
Assume further that #6.000 of the * 3 O. 0 CO 
gain realized la treated as ordinary income 
under section 1245(a) (1). Thus, the amount 
of gain M would recognize as ordinary in- 
como under section 1251(c)(1). computed 
before applying the excess deduction.* 
count limitation. U $14,000. In accordance 
with the computation In example ( 1) & 
paragraph (c)(2) of I 1.1251-2. the etc** 
deductions account limitations limit to* 
maximum amount of gain which can 5* 
recognized os ordinary Income under a*tf*<*} 
1251(c) (1) upon the disposition of the land 
and the breeding herd of $25,000. Under sub¬ 
paragraph (4) (11) of this paragraph. 
amount of such limitation. $ 25 , 000 . »Jr* 
signed to each property in the order <■( 
position. Thus, the amount of gain recognw® 
as ordinary Income under section 1251 ** 
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I 53 jOOO ias in example (1) of this Bubpam- 
r-xph) on the dUpoaitlon of the land and 
113.000 on the disposition of the breeding 
t*ni The remaining gain of $2,000 (i.e, 
114400 minus $12,000) on the disposition of 
the breeding herd may be treated as gain 
from the sale or exchange of property de¬ 
scribed in section 1231. 

(c> Instances of nonapplication —<1) 
In general, Section 1251 does not apply 
with respect to dispositions of farm re¬ 
capture property by a taxpayer during a 
taxable year if at the close of such year 
oiler making the necessary additions and 
subtractions under section 1251(b) (2) 
and (3 mA), there is no balance in th« 
taxpayers excess deductions account. 

(2> Losses . Section 1251(C)(1) does 
not apply to losses. Thus, section 1251 
(dll) does not apply if a loss is realized 
upon a sale, exchange or involuntary 
conversion of property, all of which is 
(arm recapture property, nor docs the 
section apply to a disposition of such 
property other than by way of sale, ex¬ 
change, or involuntary conversion if at 
the time of the disposition the fair 
market value of such property is not 
greater than its adjusted basis. 

(3) Certain dtsjjositions of interests in 
land . Section 1251(c)(1) does not apply 
to dispositions of interests in land with 
respect to which no deductions were 
allowable pursuant to an election under 
sections 175 (relating to soil and water 
conservation expenditures) and 182 (re¬ 
lating to expenditures by farmers for 
clearing land) for the taxable year of 
disposition and the four immediately 
preceding taxable years. For possible ap¬ 
plication of section 1252 in such a case, 
■ee example (1) of paragraph (e> of 
11.1252-1. 

<d) Partnerships. I Reserved 1 
(e) Relation of section 12S1 to other 
provisions —(1) General. The provisions 
of section 1251 apply (after applying 
paragraph (b)(5) of this section, relat¬ 
ing to section 1245 property) notwith¬ 
standing any other provision of subtitle 
A of the Code. Thus, unless an exception 
or special rule under section 1251(d) and 
11.1251-4 applies, gain under section 
1251(c)(1) is recognized notwithstand¬ 
ing any contrary nonrecognition provi¬ 
sion or income characterizing provision. 
Pot example, section 1251 overrides sec¬ 
tion 1231 (relating to' property used In 
a trade or business >. Accordingly, gain 
recognized under section 1251(c)(1) up¬ 
on a disposition of farm recapture prop¬ 
erty will be treated as ordinary income 
to the extent of the balance in the tax¬ 
payer’s excess deductions account, and 
°nly the remaining gain, if any, from 
the disposition may be considered as 
from the sale or exchange of a 
capital asset if section 1231 is applicable, 
see example (3) of paragraph (d)(6) 
of this section. 

2) S'onrecognition sections overrid¬ 
en. The nonrecognition of gain provi- 
i°ns of subtitle A of the Code which 
section 1251 overrides include, but are 
jot limited to, sections 267(d). 311(a). 

337, 501(a). and 512(b) <5). See sec¬ 
tion 1251 (d> and § 1.1251-4 for the ex¬ 
tent to which section 1251(c)(1) over¬ 
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rides sections 332, 351, 361, 371(a). 
374(a). 721, 1031. and 1033. 

(3) Treatment of gain not recognized 
under section 1251(c) (1). For treatment 
of gain not recognized under section 1251 
(c)(1), the principles of paragraph (f) 
of § 1.1245-6 shall be applicable. Thus, 
section 1251 does not prevent gain which 
is not recognized under section 1251 
from being considered as gain under an¬ 
other provision of the Code, such as for 
example, section 1252(a)(1) (relating to 
treatment of gain from disposition of 
farm land). See example <1> of para¬ 
graph (e) of $ 1.1252-1. 

(4) Exempt income. With regard to ex¬ 
empt income, the principles of paragraph 
(e> of f 1.1245-6 shall be applicable. 

(5) Normal retirement of asset in 
multiple asset account. Section 1251(c) 

(1) does not require recognition of gain 
upon norma] retirements of farm re¬ 
capture property in a multiple asset ac¬ 
count as long ns the taxpayer’s method 
of accounting, as described in paragraph 
(e)(2) of $M67(a)-8 (relating to ac¬ 
counting treatment of asset retirements), 
does not require recognition of such gain. 

(6) Installment method —<i> In gen¬ 
eral. Gain from a disposition to which 
section 1251(c)(1) applies may be re¬ 
ported under the installment method if 
such method is otherwise available under 
section 453 of the Code. In such case, 
the income (other than Interest) on each 
Installment i>ayment shall be deemed to 
consist of 6ain to which section 1251(c) 
(1> applies until all such gain lias been 
reported, and the remaining portion Of 
any) of such income shall be deemed to 
consist of gain to which "ection 1251(c) 
(1) does not apply. For treatment of 
amounts as interest on certain deferred 
payments, see section 483. For adjust¬ 
ments in the excess deductions account, 
see paragraph (c) (1) (ti) of ( 1.1251-2. 

(ii) Special rule. If a taxpayer disposes 
of property used in the trade or business 
of farming which qualifies as both sec¬ 
tion 1245 property as well as farm recap¬ 
ture property and elects to report the 
gain from such disposition under the in¬ 
stallment method, then the income 
(other than interest) on each install¬ 
ment payment shall <a > first be deemed 
to consist of gain to which section 1245 
(a)(1) applies until all such gain has 
been reported, ( b ) the remaining portion 
(if any) of such income shall be deemed 
to consist of gain to which section 1251 
(c)(l> applies until all such gain has 
been reported, and (c) finally the re¬ 
maining portion (if any) of such income 
shall be deemed to consist of gain to 
which neither section 1245(a)(1) nor 
1251(c)(1) applies. 8ee paragraph (d> 
(3) of ( 1.1252-1 with respect to the in¬ 
stallment method in regard to the dis¬ 
position of property which is both farm 
recapture property as well as farm land 
(as defined in section 1252(a)(2) and 
paragraph <a>(3>(i> of S 1.1252-1). 

§ 1.1251—2 Exccm deduction* account. 

(a) Establishment and maintenance of 
account —<l) General rule. With respect 
to any taxable year beginning after De¬ 
cember 31. 1969, any taxpayer who— 
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(1) Has a farm net loss (as defined 
in section 1251(e)(2) and in paragraph 
(b) of S 1.1251-3) for such a taxable 
year, or 

(ii) Has an excess deductions account 
balance as of the close of such a taxable 
year 

shall establish (If not previously estab¬ 
lished) and maintain for purposes of 
section 1251 an excess deductions ac¬ 
count. Sec section 1251(b)(1). Once on 
excess deductions account is established 
(or succeeded to under paragraph <e> 
of this section in the case of certain 
corporate transactions and gifts) all en¬ 
tries (including the entries prescribed by 
paragraph <f> of this section with respect 
to married taxpayers who file Joint re¬ 
turns) with respect to the account must 
be part of the taxpayer’s permanent 
records for ah taxable years for which 
the account must be maintained. For 
purposes of applying section 1251 and 
this section, the term "taxpayer” in the 
case of a partnership means each partner 
of such partnership and in the case of an 
estate or trust means the estate or trust 
regardless of whether it Is taxable under 
subpart B or E, subchapter J, chapter 1 
of the Code. 

(2) Distributions from estate or trust . 
If farm recapture property is distributed 
from an estate or trust in a transaction 
to which section 1251(d) (1) or (2) 
(relating to exceptions for gifts and 
transfers at death) applies, then the ex¬ 
cess deductions account balance of the 
estate or trust shall be succeeded to by 
the distributee in the amount, if any. and 
manner prescribed in paragraph (e)<2> 
of tills section. For purposes of the pre¬ 
ceding sentence only, the rules of para¬ 
graph (e)(2) of tills section shall be 
applied by treating each distribution as 
a gift at the time made. Thus; for 
example, if all of the farm recapture 
property of an estate or trust Is dis¬ 
tributed to a distributee on the date the 
estate or trust terminates, the distributee 
will succeed on that date to the excess 
deductions account balance of the estate 
or trust. 

(3) Exception. For any taxable year, a 
taxpayer shall not have to maintain an 
excess deductions account as required In 
subparagraph (1) of this paragraph If— 

<i) For such taxable year there would 
be no additions to the taxpayer’s excess 
deductions account, and 

(il> For such taxable year immediately 
preceding such taxable year the balance 
in the taxpayer’s excess deductions ac¬ 
count was reduced to zero by reason of 
section 1251(b)(3) (relating to subtrac¬ 
tions from the account) or section 1251 
<b> (5) (relating to transfer of account). 

<b> Additions to account —(1) Gen¬ 
eral rule. For each taxable year, there 
shall be added to the excess deductions 
account an amount equal to the taxpay¬ 
er's farm net loss. See section 1251(b) 
(2)(A). 

(2) Exceptions. In the case of on in¬ 
dividual and. in the case of an electing 
small business corporation (as defined 
in section 137Kb)). subparagraph (1) 
of this paragraph shall apply for a tax¬ 
able year— 
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(i) Only if the taxpayer's nonfarm ad¬ 
justed gross income (as defined in para¬ 
graph (d) of 5 1.1351-3) for such year 
exceeds $50,000. and 

(U) Only to the extent the taxpayer's 
farm net loss for such year exceeds $25.- 
000 . 

The limitations of this subparagraph 
aj>ply to a person (other than a trust) 
to whom the tax rates set forth In sec¬ 
tion 1 are applicable and as prescribed 
in subparagraph (3) of this paragraph in 
respect of an electing small business 
corporation. 

(3> Electing small business corpora - 
tion. In the case of an electing small 
business corporation (as defined in sec¬ 
tion 1371(b)) — 

(!) For purposes of subparagraph (2) 
of this paragraph, the term "the tax¬ 
payer" means such corporation or any 
one of its shareholders, 

(li) For purposes of ascertaining un¬ 
der subparagraph (2) (1) of this para¬ 
graph whether one of a corporation's 
shareholders has nonfarm adjusted gross 
income in excess of $50,000. there shall 
be attributed, regardless of whether dis¬ 
tributed. to him for his taxable year with 
which or within which the taxable year 
of the corporation ends his pro rata 
share of the corporation's nonfarm tax¬ 
able income or loss (as defined in para¬ 
graph (d) <1> and <2>(i> of g 1.1251-3) 
for such corporation’s taxable year, 

(ill) For such purposes. If a taxpayer 
is a shareholder in more than one such 
corporation, there shall be attributed to 
him under subdivision (il) of this sub- 
paragraph his pro rata share of each 
such corporation's nonfarm taxable in¬ 
come or loss, and 

(iv) The limitations in subparagraph 
(2) of this paragraph shall not apply to 
the corporation for a taxable year if on 
any day of such year there is a taxpayer 
who is a shareholder having, for his tax¬ 
able year with which or within which the 
taxable year of such corporation ends, a 
farm net loss (as defined in paragraph 
(d> (2) (i) of ? 1.1251-3). For purposes of 
determining whether a shareholder of 
such corporation has a farm net loss, 
there shall not be taken into account his 
pro rata share of farm net Income or loss 
of such corporation but there shall be 
taken into account his pro rata share 
of farm net income or loss of any other 
electing small business corporation for 
such corporation’s taxable year ending 
with or within liis taxable year. 

(v) The provisions of subdivisions (l) 
through (iv) of this subparagraph do not 
apply for purposes of determining 
whether the shareholder must make an 
addition to his excess deductions account 
and the amount of such addition. Under 
paragraph (d)(2) (ii) of 11.1251-3, the 
nonfarm adjusted gross Income of a 
shareholder of an electing small business 
corporation is computed by including 
amounts distributed as dividends, and 
amounts treated under section 1373(b) as 
distributed as a dividend, to such share¬ 
holder and by Including the portion of 
such corporation's net operating loss al¬ 
lowed under section 1374 as a deduction 
to such shareholder. 
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(4) Married individuals —(1) Lotoer 
limitations for separate returns. If mar¬ 
ried taxpayers file separate returns, then 
for purposes of this paragraph each 
spouse shall be treated as a separate In¬ 
dividual. How r ever, in such case. (a> the 
amount specified in subparagraph <2> <i> 
of this paragraph shall be $25,000 in lieu 
of $50,000, and <b) the amount specified 
in subparagraph (2)<li) of this para¬ 
graph shall be $12,500 in lieu of $25,000. 
The lower limitations in the preceding 
sentence shall not apply if tl»c spouse of 
the taxpayer docs not have any nonfarm 
adjusted gross Income for the taxable 
year. See section 1251(b)(2)(C). 

<111 Joint return . If married taxpayers 
for a taxable year file a joint return un¬ 
der section 6013. then for purposes of this 
paragraph they shall for such taxable 
year be treated as a single taxpayer. For 
rules applicable to establishing, main¬ 
taining. and allocating a Joint excess de¬ 
ductions account, see paragraph (f) of 
this section. 

(5) Examples. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example <!). For 1071. the M Corporation 
which uses the calendar year as Its taxable 
year and which Is not an electing small busi¬ 
ness corporation has a farm net loes of MO.- 
000 and nonfarm taxable Income of $45,000. 
Since subparagraph »2) of this paragraph 
does not apply to M. it Is required to make a 
$40,000 addition to It* excess deductions 
account. 

Example (2). For 1971. A. an unmarried 
Individual who uses the calendar year as his 
taxable year, has a farm net loss of $33,000 
and nonfarm adjusted gross Income of $65.- 
000. Under subparagraph (2) or this para¬ 
graph. A Is required to make an addition of 
$8,000 to his excess deductions account (that 
la. the excess of the farm net leas. $33,000, 
over the $25,000 amount referred to in sub- 
paragraph (2) (It) or this paragraph). If, 
however. A were a trust, the limitation in 
subparagraph (2) of this paragraph would 
not apply and such trust would be required 
to add $33,000 (the amount of the entire farm 
net loss) to Its excess deductions account. 

Example (3). H and W each use the calen¬ 
dar year as the taxable year. For 1971. H. a 
married taxpayer who files a separate return, 
has a farm net loos of $45,000 and nonfarm 
adjusted gross Income of $60,000. H*s spouse 
W does not hare any nonfarm adjusted gross 
Income for 1971. Thus, the lower limitations 
in subparagraph (4) (I) of this paragraph do 
not apply. Accordingly. H l* required to make 
an addition of $20,000 to his excess deduc¬ 
tions account (that la. the excra of the farm 
net loss, $45,000. over the $25,000 amount re¬ 
ferred to in subparagraph (2) (II) of this 
paragraph). 

Example (4). Assume the same fact* as in 
example (3), exoept that for 1971 W has a 
farm net loss of $10,000 and nonfarm ad¬ 
justed groes income of $30,000. Thu*, the 
lower limitations In subparagraph (4Ml) of 
this paragraph do apply and H Is required to 
make an addition of $32,500 to his excess 
deductions account (that Is, the excess of his 
farm net loss, $45,000, over the $12500 
amount referred to in subparagraph (4) (I) 
(b) of this paragraph). Since, however. W did 
not have a farm net loss In excess of $12,500. 
she would not be required to make an addi¬ 
tion to her excess deductions account For 
the result If H and W were to file a Joint 
return, see example (1) of paragraph (f) (6) 
of this section. 

Example (5). For 1071, the M Corporation, 
which uses the calendar year as Its taxable 


year and which Is an electing small business 
corporation, has a farm net loes of $35,000 
and nonfarm taxable income of $60,000. A. 
B. and C. the sole equal shareholder- of M 
are cash method taxpayers and each usea s 
AiiaU year ending on March 31. For the tax¬ 
able year ending March SI, 1972. A has a farm 
net loss of $5,000. Thus, as M*s taxable year 
ends within the taxable year of A during 
which A has a farm net loss, the limitation* 
in subparagraph (2) of this paragraph do not 
apply with respect to VI for 1971. See cub- 
paragraph (3) (Iv) of this paragraph For 

1971. M is required under subparagraph (1) 
of this paragraph, to add $35,000 to Its exc'. 
deductions account. 

Example (6). Assume the same facta as in 
example (5). except that A's farm net low 
occurred In his fiscal year ending March 31 
197). and no shareholder of M has a farm 
net loss for the fiscal year ending March 31. 

1972. Thus, the limitations in tubpararraph 
(2) of this paragraph do apply with reipoct 
to M for 1971. and accordingly M is required 
to add $10,000 to Its excess deduction ac¬ 
count for 1971 (that Is, the excess of ITa 
farm net loss $35,000, over the $26,000 ar.oum 
referred to In subparagraph (2) (11) of ihla 
paragraph). 

Example (7). Assume the same facta as la 
example (6), except that M has $45,000 of 
nonfarm taxable Income for 1971 and 'A. for 
hla taxable year ending March 31. 1972. has 
$40,000 of nonfarm adjusted groes Income, 
computed without regard to his Inters, t In 
M. Thus, while M would not have nonfarm 
taxable Income in excess of $50,000. A for 
purposes of subparagraph (2) (I) of this par¬ 
agraph would have a total of $55,000 of 
nonfarm adjusted gross Income ($ 40,000 plus 
Of $46,000). 8ee subparagraph (3)<!i) of 
this paragraph. Accordingly, M would be re¬ 
quired to add $10,000 to It* excess deductions 
account for 1971 for the reasons stated la 
example (6). 

Example (8). Assume the same facts os la 
example (7^. Assume further that A is one 
of two equal shareholders In N. another 
electing small business corporation with s 
taxable year ending on January 31. and that 
N for Its taxable year ending January 31, 
1972. has a $42,000 nonfarm loss and farm 
net Income of $23,000. Thus. A for purpose* 
of subparagraph (2) (1) of this paragraph, 
would only have a total of $34,000 of non- 
farm adjusted groes Income ($40,000. plus H 
of M's nonfarm taxable income of $45,000, 
minus VS of N’s nonfarm loss of $42,000). 
See subparagraph (3)(11) and (Ul) of tha 
paragraph. Assuming that no other share¬ 
holder of M has lionfarm adjusted gross in¬ 
come in excess of $50,000, by reason of the 
$50,000 limitation in subparagraph (2)0) 
of this paragraph. M makes no addition for 
1971 to it* excess deductions account, <» 
would make no addition to It* excess deduc¬ 
tions account as It does not have a farm 
net loss.) If. however. N were to have a non- 
farm losa of only $3,000. A for purpose* of 
subparagraph (2) (!) of this paragraph would 
have a total of $51,000 of nonfarm adjusted 
gross income (M0,000, plu* % of M’s nonfarm 
taxable Income of $45,000, minus M, of JO 
nonfarm loes of $3,000). Hence, with respect 
to M the result would be the same as in 
example (7) (and N would make no addition 
to it* excess deductions account since it doe* 
not have a farm net loss). 

Example (9>. D and E are equal IndtvWnd 
shareholders in corporations X. T. and Z the 
stock of each corporation having recently 
been purchased from a different unrelated 
person. X Y. and Z are electing small bad¬ 
ness corporations. D, E. and the 
tion* all use the calendar year as the tsxftW* 
year. For 1970, the farm net income of u 
and E (determined without regard to their 
respective pro rata shores of the fsrm ne 
income or loes of X, Y, and Z) are flOO.wu 
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*nd eoro respectively. Far 1970. the farm net 
income or loss of the corporation* are losses 
of 160.000 and $ 20,000 for X and Z. reapee- 
tlTtly. and Income of $60,000 for Y. For 1070, 
th« determinations under subparagraph (3) 


Accordingly, since the determination as to 
X indicates that neither D nor E has a form 
net loo. the limitations of subparagraph 
12) of this paragraph apply to X. Thus, 
assuming that under subparagraph (3) (II) 
and (ill) of this paragraph X, D, or E has 
nonfsrm adjusted gross Income (or taxable 
Income) In excess of $60,000. X will add 
$55,000 to its excess of deductions account, 
la., the excess of the farm net loss, $80,000. 
over the $25,000 amount referred to In sub¬ 
paragraph (2) (11) of this paragraph. Since, 
however, the determination as to Z Indicates 
that E has a farm net lews, such limitations 
do not apply to Z. Thus, the addition for 
1070 to Z's excess deductions account U the 
•nitre amount of Its farm net loss. $ 20 , 000 . 

(c) Subtractions jrom account —(1) 
General rule. Under section 1251(b)(3), 
if there Is any amount In the excess 
deductions account at the close of a 
taxable year (determined after making 
any addition required under paragraph 
<b) of this section for such year but be¬ 
fore making any reduction under this 
paragraph for such year), then the ex¬ 
cess deductions account shall be reduced 
(but not below zero) by subtracting— 

<i> An amount equal to (a> the farm 
net income (as defined In section 1251 
(e)(3) and In paragraph (c) of i 1.1251- 
3) for such year, plus (b) the amount 
(as determined in subparagraph <3> of 
this paragraph) necessary to adjust the 
account for deductions for any taxable 
year which did not result in a reduction 
of the taxpayer's tax under subtitle A 
of the Code for such taxable year or 
*ny preceding taxable year, and 

<U> After making any addition to 
the excess deductions account under 
Paragraph (b) of this section and any 
reduction under subdivision (i) of this 
subparagraph for the taxable year, an 
amount equal to the sum of the amounts 
recognized as ordinary income solely by 
reason of the application of section 1251 
(0(1) see section 1251(b) (3) <B). Thus, 
uo amount Rhall be subtracted under 
this subdivision for gain recognized by 
Hfrson of the application of section 
1245(a) (1) or 1252(a)(1). For effect on 
computation of farm net loss or income 
~ *ain recognized under section 1245 
upon a disposition of farm re- 
capture property, see paragraph (b)(2) 
! 11251-3. In the case of an install- 
juent sale of farm recapture property. 

taxpayer's excess deductions ac¬ 
count shall be reduced under this sub¬ 
division in the year of such sole by an 
amount equal to the gain (computed in 
the year of sale) to be recognized as 


(tv) of this paragraph as to whether a share¬ 
holder of corporation X or Z (no determina¬ 
tion U nooeosMury with respect to Y since Y 
does not hare a farm net loss) has a farm 
net loss are mode as follows: 


ordinary income under section 1251(c) 

( 1 ). 

(2) Examples . The provisions of sub- 
paragraph (1) of this paragraph may 
be illustrated by the following examples 
in which it is assumed that there is no 
subtraction for lack of tax benefit under 
subparagraph (3) of this paragraph: 

Example (I). Asume the same fact* as 
I n examplo (3) of paragraph (b) ( 6 ) of 
I 1.1251-1. Ms excess deduction* account 
balance as of the dose of 1975 Is computed, 
in accordance with the additional facts 
assumed. In the table below: 

M's Excess Deduction* Account 
(1) Balance January 1. 1975_.... $26,000 


(2) Addition* for 1975- 0 


(3) Subtotal ... 26,000 

(4) Subtractions for 1975 (farm 

net Income*)_ 1.000 


(5) Exorss deductions oooount lim¬ 

itation on gain recognised as 
ordinary Income under section 
1251(0) (1) for 1975_ 25,000 

( 6 ) Subtraction for disposition of 

farm recapture property: 

(a) Ooln from disposi¬ 

tion of land to which 
section 125l(o) ( 1 ) 
applies (computed 
before applying limi¬ 
tation) - $13,000 

(b) Oaln from disposi¬ 
tion of breeding herd 
to which section 1251 
(o)(l) applies (com¬ 
puted before apply¬ 


ing limitation)__ 14.000 

(c) Sum of lines (a) 

and (b)_ 27.000 


(d) Excess deduction* 
account limitation 
(amount In line (5)). 25.000 


(e) Oaln recognized a* 
ordinary Income 
under section 1251 
(o) ( 1 ) (lower of line 
( 6 ) (c)or line ( 6 ) (d)). 25,000 


(7) Balance December 31,1975.. 0 

1 Computed by treating the section 1245 
gain of $ 6,000 under paragraph (b)( 1 )(H) 
of f 1,1251-3 as gross Income derived from 
the trade or business of forming. 

For allocation of the $25,000 of gain recog¬ 
nised as ordinary income to tbe land and 
herd, and for treatment of the gain recog¬ 
nized in exoess of $25,000. see example (3) of 
paragraph (b)( 6 ) of I 1.1261-1. 

Example (2). A is an unmarried individual 
who uses the calendar year as his taxable 
year. In 1971. A makes a single disposition 
of farm recapture property (other than land) 


realizing a gain of $46,000 of which $16,000 
U recognized e* ordinary income under sec¬ 
tion 1245(a)(1). The gain to which section 
1251(c)(1) applies (computed before apply¬ 
ing the excess deductions account limitation 
in section 1251(c)(2)(A) and paragraph 
(b) (4) (1) of » 1.1251-1) 1 * $31,000 (i-C.. 

$46,000 minus $15.000). The treatment of the 
gain realized on the disposition in excess of 
the $15,000 recognized as ordinary income 
under section 1245(a)(1) and the balance In 
A s excess deductions account a* of the close 
of 1971 Is computed, in accordance with the 
fact* assumed, in the table below: 

A's Excess Dkductiokb Account 

( 1 ) Balance January I, 1971- $50,000 

(2) Additions for 1971: 

(a) Farm net loss for 

1971 ».. 45. 000 

(b) Less amount In 
paragraph (b) ( 2 ) ( 11 ) 

of this section_ 25, 000 


(c) Total additions for 1971_ 0 

(3) Subtotal ___ 60.000 

(4) Subtractions for 1971_ 0 


(5) Excess deductions account lim¬ 

itation on gain recognized a* 
ordinary income under section 
1251(c)(1) for 1971... 50.000 

( 6 ) Subtraction for dispeottions of 

farm recapture property: 

(a) Gain to which sec¬ 

tion 1251(c)(1) ap¬ 
plies (computed 
before applying limi¬ 
tation) ..$31. 000 

(b) Limitation 

(amount in line ( 8 )). 50.000 


(c) Gain recognized as 
ordinary Income un¬ 
der section 1251(c) 

( 1 ) lower of line 6 (a) 

or line 6 (b)...31,000 


(7) Balance December 31, 1971_- 19.000 

* Computed by treating the section 1245 
gain of $15,000 under paragraph (b)(1)(H) 
of | 1.1251-3 a* grow* income derived from the 
trade or business of farming. 

(3) Amount necessary to adjust the 
excess deductions account with respect 
to deductions which did not result in a 
reduction of the taxpayer's tax —(I) 7n 
general. Under section 1251(b)(3)<A), 
a subtraction shall be made from the 
excess deductions account when neces¬ 
sary to reflect amounts in the account 
which did not result in a tax benefit for 
the taxable year or any preceding tax¬ 
able year. For purposes of this subpara¬ 
graph. there is a tax benefit with respect 
to an amount which has been added to 
the excess deductions account if such 
amount resulted in a reduction, in any 
taxable year, of the taxpayer’s tax un¬ 
der subtitle A of the Code. Thus, If dur¬ 
ing the current taxable year a taxpayer 
disposes of farm recapture property in 
a transaction in which gain would be 
recognized as ordinary income under sec¬ 
tion 1251(c)(1) if the excess deductions 
account limitation in section 1251(c) (2) 
did not apply, then solely for purposes 
of computing the amount of gain to be 
recognized as ordinary income under sec¬ 
tion 1251(c) <1) during such current tax¬ 
able year there shall be subtracted from 
such taxpayer’s excess deductions ac¬ 
count an amount equal to that portion of 
any amounts previously added to the tax¬ 
payer's excess deductions account which 


DrUtfmlnoUona M to whether D or E has * 
form net low 


AitoX 


A* to Z 


D 

R 

D 

K 

.. $100,000 

so 

$100,000 

$0 



(40.000} 

(40,000) 

ito.ooo 

jn.ooo 

JO'OUQ 

30,000 

.. (10,000) 

(10,000). 
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-- 

.. 120.000 

20,000 

00.000 

(10,000} 
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have not resulted In a tax benefit for 
such current taxable year or any preced¬ 
ing taxable year. Accordingly, the 
amount of gain recognized as ordinary 
Income under section 1251(c)(1) In the 
current taxable year In which an item 
of farm recapture property is disposed of 
is not affected or increased by reason 
of amounts In the excess deductions ac¬ 
count as of the close of such current tax¬ 
able year which are later absorbed by 
income of a subsequent taxable year as 
part of a net operating loss carryover 
from such current taxable year. The 
amount to be subtracted under this sub¬ 
paragraph shall be computed in accord¬ 
ance with the rules of subdivision (11) 
of this subparagraph. 

<U) Order of computation, (a) The 
computations prescribed in this subdivi¬ 
sion (ii> shall be made as of the close 
of the taxable year in which there is 
a disposition of farm recapture prop¬ 
erty for which the amount of gain to be 
recognized as ordinary income under sec¬ 
tion 1251(c) (1) is being determined. For 
purposes of this subparagraph, such tax¬ 
able year is referred to as "the current 
taxable year.*’ As of the close of the 
current taxable year, (1) determine the 
amounts (if any) added to the excess 
deductions account for such year and 
for each preceding year, and (2) deter¬ 
mine the years for which there was farm 
net income, gain actually recognized as 
ordinary income under section 1251(c) 
(1). a portion of the taxpayer’s excess 
deductions account succeeded to by a 
donee, or two or more of such events. 

(6) Second, in order to determine the 
“remaining addition” for each year there 
was an addition to the excess deductions 
account, in the order of such years begin¬ 
ning with the earliest such year first 
make permanent subtractions from each 
such addition by applying subdivision 
(ill) of this subparagraph to the years 
referred to in (a) (2) of this subdivision 
in the order of such years beginning with 
the earliest such year first. For any year 
to which more than one inferior subdi¬ 
vision of such subdivision (ill) applies, 
such inferior subdivisions shall be ap¬ 
plied in the order listed in such subdi¬ 
vision Oil). 

(c) Finally, for each year there is a 
remaining addition to the excess deduc¬ 
tions account, compute under subdivi¬ 
sion (lv) of this subparagraph the por¬ 
tion of the farm net loss for w’hich there 
was a tax benefit, and under subdivision 
(v) of this subparagraph the amount of 
the tentative subtraction from each re¬ 
maining addition to the excess deduc¬ 
tions account, making such computations 
in the order of the taxable years for 
which such additions were made begin¬ 
ning with the earliest such year. 

(d) If the taxpayer is or w f as an elect¬ 
ing small business corporation (as de¬ 
fined in section 1371(b)) or a share¬ 
holder of such a corporation, the com¬ 
putations prescribed in this subdivision 
<ii) shall be made in the manner pre¬ 
scribed in subdivision (vlli) of this sub- 
paragraph. 
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(iii) Permanent subtractions from ex¬ 
cess deductions account <a> Farm net 
income for any taxable year (including 
the current taxable year) shall be per¬ 
manently subtracted from amounts 
added to (and not previously subtracted 
from) the excess deductions account in 
the order of preceding taxable years in 
which such additions were made, begin¬ 
ning with the last such year. 

(5) Gain actually recognized as ordi¬ 
nary income under section 1251(c)(1) 
upon a disposition of farm recapture 
property in any taxable year (excluding 
the current taxable year) shall be per¬ 
manently subtracted from additions to 
the excess deductions account (which 
have not previously been permanently 
subtracted therefrom) for such taxable 
year and years preceding such taxable 
year in the order of such years, begin¬ 
ning with the last such year. No subtrac¬ 
tion shall be made under this subdivi¬ 
sion <&) for that portion (if any) of any 
such addition for which there was no tax 
benefit (as determined under subdivi¬ 
sion (lv) of this subparagraph for pur¬ 
poses of determining the amount of gain 
actually recognized as ordinary income 
under section 1251(c)(1) upon disposi¬ 
tions during such taxable year) as of 
the close of the taxable year In which the 
disposition occurred. 

(c) If one or more donees succeed un¬ 
der paragraph (e> (2) <iv) of this section 
during a taxable year (other than the 
current taxable year) of the donor to all 
or a portion of the donor's excess deduc¬ 
tions account, the amount succeeded to 
by such donees shall be subtracted in the 
manner prescribed in subdivision (vli) 
of this subparagraph from additions to 
the excess deductions account (which 
have not previously been permanently 
subtracted therefrom). 

(iv) Tax benefit for farm net loss . (a) 
The portion of the farm net loss for a 
taxable year (original year) for which 
as of the close of the current taxable 
year there was a tax benefit is an amount 
(not less than zero) equal to the differ¬ 
ence for such original year between— 

il) Taxable income specially com¬ 
puted under (b) of this subdivision, and 

(2) Taxable income so computed but 
without regard to such farm net loss. 
(Neither the amount determined under 
(a) (I) or (2) of this subdivision shah in 
any case be considered less than zero.) 
The amount of tax benefit so determined 
shall be increased by the portion of the 
farm net loss for such original year which 
causes a reduction in the taxpayer's tax 
in preceding or succeeding taxable years 
through any net operating loss carry¬ 
overs or carrybacks. This increase is the 
difference determined for each of such 
preceding or succeeding years between 
the amounts in (a) (I> and (2) of this 
subdivision, the computation of each 
carryover or carryback to be made un¬ 
der (a)(1) of this subdivision with re¬ 
gard to the amount of the farm net loss 
for the original year and such computa¬ 
tion under (a)(2) of this subdivision 


without regard to such amount. A net 
operating loss for a taxable year sub¬ 
sequent to the current taxable year shall 
not be taken into account. 

(b) Specially computed taxable in. 
come for a taxable year means taxable 
income for the year, modified as follows: 
(1 ) For the current taxable year, Include 
the amount of gain recognized as ordi¬ 
nary income under section 1251(c)(1) 
from dispositions of farm recapture 
property during such taxable year (de¬ 
termined as if the excess deductions ac¬ 
count limitation in section 1251(c><2) 
did not apply); (2) for a year preceding 
the current taxable year, exclude the 
amount of gain actually recognizor! as 
ordinary income under section 1251«c) 
(1>; (3> for any taxable year, exclude 
the portion (If any) of farm net income 
which has been permanently subtracted 
under subdivision (iii) (a) of thl>* sub- 
paragraph from an addition to the ex¬ 
cess deductions account; (4) tor the cur¬ 
rent taxable year, the net operating loss 
deduction considered absorbed in com¬ 
puting taxable income shall be computed 
by applying (b) (1) of this subdivision in 
computing taxable income; and (5> for 
a taxable year preceding the current tax¬ 
able year the amount of the net operut in# 
loss deduction w’hich causes a reduction 
in computing the taxpayer's tax shall not 
be recomputed. 

(v) Tentative subtraction for lack of 
tax benefit . As of the close of the current 
taxable year, the portion to be tenta¬ 
tively subtracted for lack of tax benefit 
from the amount of the additions to the 
excess deductions account for such year 
and preceding years (as reduced by per¬ 
manent subtractions under subdivision 
(iii) of this subparagraph) is. for any 
such year, an amount equal to the excess 
(if any) of— 

( a ) The amount of such addition for 
such year remaining after reductions by 
permanent subtractions therefrom under 
subdivision (iii) of this subparagraph, 
over 

(b) The portion (If any) of the farm 
net loss for such year for which there 
was a tax benefit, as determined under 
subdivision (iv) of this subparagraph. 

(vi) Examples. The provisions of sub¬ 
divisions (I) through (v) of this sub¬ 
paragraph may be Illustrated by the fol¬ 
lowing examples: 

Example (1). A is nn unmarried individual 
who use# the calendar year u hi* taxable 
year. In 1971 he make* a male of farm recap* 
ture property and makes a computation to 
determine If It Is necessary to reduce HU ex¬ 
cess deductions account, for purposes of com¬ 
puting the amount of gain to be recognized 
as ordinary Income under section 1251l c) (i) * 
by any amount therein for which there m 
no tax benefit at the close of 1971. In the 
table below assume the facts set forth in lin* 8 
(1) (a) through (1) (J) and that A had oo 
income or loss for any year prior to 1970. 
Based upon such facts and the computation* 
In the table. A recognized $55,725 a» ordinary 
income under section 1251(c)(1). end the 
remaining gain of $32,275 from the sale may 
be treated as gain from the sale or exchange 
of property described In section 1231. 
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0. Amount of tax benefit on 1970 form net loss In 1972: 1P7J 1972 

n Specially computed taxable income for 1972 without regard to 
1970 farm net loss (the difference between line (2) (c), a loes of 

$5,000. and line (1) (l). a lo« of $42.300). - .-.- $37,300 

b. Specially computed taxable Income for 1972 (line (2)(e)), but 

not lesB than zero -..--- - 0 


C- Amount of tax benefit for 1970 farm net lose In 1972- 


$37,300 


7. Amount of tax benefit on 1970 farm net loes as of December 31, 1972 

(sum of lines (4), (5) (c). and (6) (c))- 

8. Tentative subtraction from 1970 addition to excess deductions ac¬ 

count for purposes of determining treatment of 1972 sale (lino 
(3) (c). $144,275. minus line (7))..... 

9. Amount la excess* deductions account tor purposes of applying 

section 1251 to 1972 sale (line (3) (c) minus line (8)). 

10. Oain recognized as ordinary income under section 1251(c)(1) upon 

1972 sale (lower of line (1) (c) for 1972 and line (9))-- 

11. Gain which may be treated as gain from the sale or exchange of 

property described In section 1231 (line (l)(c) for 1972 minus 
Une < 10))--—- 

12. Final balance In excess deductions account as of December 31, 1972 

(line (3) <c) minus line (10) t_ _ 


89.875 


54.800 


(80.875) 

10.000 

0 

(134.275) 


(vil) Transfer of excess deductions 
account to donee. It under paragraph 
(e)(2Miv) of this section one or more 
donees succeed during a taxable year of 
the donor (other than the current tax¬ 
able year) to all or a portion of the 
donor's excess deductions account— 

(a) The amount succeeded to by such 
donees shall be considered attributable 
to and permanently subtracted under 
subdivision (IllKc) of this subparagraph 
from the remaining amounts of the addi¬ 
tions to the donor's excess deductions ac¬ 
count (which have not previously been 
permanently subtracted therefrom) for 
such year or taxable years preceding such 
year in proportion to the remaining 
amount of each such addition. 

(b) Such permanent subtraction is 
taken into account only for purposes of 
determining the amount of gain to be 
recognized as ordinary income under sec¬ 
tion 1251(c)(1) by the donor in taxable 
years subsequent to such taxable year, 
and 

(c) The attribute of lack of tax bene¬ 
fit shall not carryover from the donor 
to any donee. 

(viii) Electing small business corpo¬ 
ration. (a) In the case of a corporation 
for which an election under section 
1372(a) was in effect for every taxable 
year during which it was in existence, 
the amount to be subtracted for lack of 
tax benefit from the addition for any 
taxable year to its excess deductions ac¬ 
count shall, except as otherwise provided 
in this subdivision (viii), be computed 
under the rules of subdivisions (i) 
through (vil) of this subparagraph. 
Thus, as of the close of the current tax¬ 
able year of such corporation, there shall 
be computed for each taxable year of 
such corporation for which there was an 
addition to its excess deductions account 
the amount of the remaining addition, 
determined by reducing the amount of 
such addition by tlie amount of the per¬ 
manent subtractions under subdivision 
(ill) of tills subparagraph. 

(b) The provisions of subdivision (iv) 
of this subparagraph shall be applied in 
computing the amount (if any) of a tax 
benefit the corporation received for its 
farm net loss in any taxable year by 


first attributing such farm net loss and 
other items of the corporation to its 
shareholders for the taxable year of each 
shareholder with which or within which 
the taxable year of the corporation ends, 
and then by making the computations 
specified in such subdivision (iv). For 
purposes of this computation, the farm 
net income or loss of any shareholder 
shall be the amount of his aggregate 
farm net income or loss determined by 
also taking into account any farm net 
income or loss similarly attributed to 
him from any other electing small busi¬ 
ness corporation and any other amounts 
of farm net Income or loss (determined 
without regard to this (b)) that he may 
have for his taxable year. If for any tax¬ 
able year of the shareholder he has an 
aggregate farm net loss so determined, 
such tax benefit shall be allocated rata¬ 
bly to the amount of farm net loss of 
each such corporation attributed to him 
and to the amount of the farm net lass 
(determined without regard to this (b)) 
that he may have for the taxable year. 
If for any taxable year of the share¬ 
holder he has an aggregate of farm net 
Income, he shall be considered to have 
a tax benefit for the amount of any farm 
net loss of each such corporation attrib¬ 
uted to him and for the amount of any 
farm net loss (determined without re¬ 
gard to this (b)> that he may have for 
the taxable year. 

(c) For purposes of applying subdivi¬ 
sion (v) (b) of this subparagraph to the 
corporation, the portion (if any) of its 
farm net loss for any taxable year for 
which there was a tax benefit shall be the 
sum of the amounts in respect of such 
farm net loss of such corporation for 
which there was a tax benefit (as deter¬ 
mined under (b) of this subdivision 
<viU>> for each of its shareholders. 

(d) In the case of a small business 
corporation for which an election under 
section 1372(a) was in effect for 6ome. 
but not all, of its taxable years during 
which it was in existence, the principles 
of this subparagraph shall apply. 

<d) Exception for taxpayers using cer¬ 
tain accounting methods —(1) General 
rule. Under section 1251(b) (4). except to 


the extent that a taxpayer has succeeded 
to an excess deductions account as pro¬ 
vided In paragraph (e) of this section 
(relating to receipt of farm recapture 
property in certain corporate and gift 
transactions), additions to the account 
shall not be required by a taxpayer who 
elects to compute taxable income 
from the trade or business of fanning 
(as defined In paragraph (e)(1) of 
5 1.125-3)— 

(1) By using inventories for all prop¬ 
erty which may be inventoried except as 
to property to which subdivision iil> of 
this subparagraph applies, and 

(ID In accordance with subparagraph 
(3) of this paragraph, by charging to 
capital account all expenditures paid or 
incurred which arc properly chargeable 
to capital account Including such expend¬ 
itures which the taxpayer may. under 
chapter 1 of the Code or regulations 
prescribed thereunder, otherwise treat or 
elect to treat as expenditures which are 
not chargeable to capital account. 

For rules as to procedure of making the 
election, effect of a change in method of 
accounting upon making the election, 
and conditions for revoking the elec¬ 
tion. see subparagraphs (4).(5), and <6», 
respectively, of this paragraph. 

(2) Inventories. The absence of prop¬ 
erty which may be inventoried shall not 
preclude a taxpayer from making an 
election under section 1251<b>(4>. Any 
acceptable inventory method will satisfy 
the requirement of subparagraph (f)(1) 
of this paragraph. 

(3) Property chargeable to capital ac¬ 
count — (i) In general . Property subject 
to the capitalization requirement pre¬ 
scribed In subparagraph (l)(ii> of this 
paragraph includes all property described 
in section 1231 rb) (1) and (3>, without 
regard to any holding period therein pro¬ 
vided. which is used in the trade or busi¬ 
ness of farming. Thus, for example, prop¬ 
erty subject to the capitalization require¬ 
ment Includes property used In the trade 
or business of fanning of a character 
subject to the allowance for deprecia¬ 
tion and real property so used regarding 
of the period held, and livestock used in 
the trade or business of farming which 
is held for draft, breeding, dairy, or 
sporting purposes regardless of the pe¬ 
riod held. 

(ii» Expenditures which must be capi¬ 
talized. Expenditures subject to the re¬ 
quirement of subparagraph (i)(il> ot 
this paragraph arc all expenditures, 
whether direct or Indirect, paid or in¬ 
curred, which are properly chargeable 
to capital account. For examples of the 
meaning of the term “properly charge¬ 
able to capital account", see 55 1 
1.162-12, 1.263(a)-!, and 1.263<a>-2. and 
paragraph (a)(4) (11) and (ill* 

f 1.446-1. Other examples of expendi¬ 
tures referred to in subparagraph < l > <» 
of this paragraph are expenditures under 
sections 175 (relating to soU and water 
conservation). 180 (relating to fertilizer, 
etc.), 182 (relating to land clearing >. 

266 < relating to certain carrying charges 
which (without regard to section 1251' 
a taxpayer may treat or elect to treat as 
expenditures which are not chargeable 
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to capital account. Thus, for example, 
with respect to developing a farm, ranch, 
orchard or grove, amounts properly 
chargeable to capital account Include 
amounts paid or Incurred for upkeep, 
taxes, interest, and other carrying 
charges, water for irrigation, fertilising, 
controlling undergrowth, and the culti¬ 
vating and spraying of trees. For a fur¬ 
ther example, with respect to a produced 
animal, amounts properly chargeable to 
capital account for the animal include all 
expenditures paid or incurred for pro¬ 
ducing the animal, such as for stud 
breeding, and veterinary services, as welt 
as ail amounts paid or incurred with re¬ 
spect to Uie brood animal during the 
gestation period of the produced animal 
including all amounts paid or incurred 
for feed, maintenance, utilities. Indirect 
overhead, depreciation, insurance, and 
carrying charges. Direct and indirect ex¬ 
penditures properly chargeable to capital 
account with respect to raising an ani¬ 
mal may include, in addition to expendi¬ 
tures for feed, maintenance, etc., ex¬ 
penditures for training. Direct and in¬ 
direct expenditures with respect to feed 
may include, in the case of a grazing 
operation, fees for the rental of grazing 
land, and the portion of all labor, taxes, 
interest, fencing costs, and carrying 
charges paid or Incurred by the taxpayer 
allocable to grazing. For purposes of this 
subparagraph, reasonable allocations 
shall be made by the taxpayer of items 
between animals held for different pur¬ 
poses and as to each animal held. How¬ 
ever. all amounts allocated to a brood 
animal during the period of gestation are, 
for purposes of this subparagraph, en¬ 
tirely chargeable to the capital account 
of the produced animal. 

(tti) Unharvested crops. With respect 
to unharvested crops to which section 
1231(b)(4) applies, see section 268 and 
paragraph (g) of l 1.1016-5 ‘relating, 
respectively, to disallowance of certain 
deductions and to adjustments to basis). 

(iv) Chancres in character of property . 
If. in a taxable year subsequent to the 
first taxable year to which an election 
under section 1251<bX4> applies, prop¬ 
erty which was not subject to the re- 
QUirementa of subparagraph (l)(il) of 
this paragraph becomes subject to such 
requirements, then the following rules 
shall apply: 

<«) The adjusted basis of such prop¬ 
erty at the beginning of the taxable year 
in which it becomes subject to the re¬ 
quirements of subparagraph (1X11) of 
this paragraph shall be equal to the 
J®nunt its adjusted basis would have 
on such date had it been accounted 
tor in accordance with such requirements 
•taking into account, if applicable, the 
depreciation which would have been 
allowed as determined by the taxpayer 
a period, salvage value, and 
uvethods that would have been proper). 

riw! i A * th ® Of the taxable 

lo which such property becomes 
^JoJect to the requirements of subpara- 
(l)(ii) of this paragraph— 

■ '[I w ^ch property was not included 
the opening inventory, the amount 
«iuai to the excess of its adjusted basis 
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as computed in of this subdivision 
over its adjusted basis as of the close of 
the preceding taxable year, or 

(2» If such property was included in 
the opening inventory, such opening in¬ 
ventory shall be reduced by the inventory 
value of such property included therein 
and the amount of the difference 
between the adjusted basis for the prop¬ 
erty computed in (a) of this subdivision 
and such inventory value. 

shall be added to gross income for such 
taxable year and shall be treated as gross 
income derived from the trade or busi¬ 
ness of fanning under paragraph i b) (1 > 
(it) of i 1.1251-3, except that if the dif- 
. ference in <b> (2) of this subdivision rep¬ 
resents an excess of such inventory value 
over the adjusted basis for the property 
computed in (a) of this subdivision then 
such excess shall be subtracted from 
gross income for such taxable year and 
shall be treated as a deduction allowed 
which Is directly connected with carry¬ 
ing on the trade or business of farming 
under paragraph (b> (IMi) of 5 1.1251-3. 

(c) If any deductions for depreciation 
are treated as amounts which would have 
been allowed in a prior taxable year or 
years for purposes of (a) of this sub¬ 
division. such deductions shall be treated 
as having been allowed for purposes of 
applying sections 1245 and 1250 in the 
same taxable year or years and thus in¬ 
cluded in the amount of adjustments 
reflected in adjusted basts within the 
meaning of paragraph (aXIXil) of 
$ 1 1245-2 or depreciation adjustments 
within the meaning of paragraph <dXl> 
of 5 1.1250-2 (as the case may be), 

(d > For purposes of this subparagraph 
<3>, if during a taxable year property 
becomes subject to the requirements of 
subparagraph (l>(li> of this paragraph, 
it shall be considered subject to such re¬ 
quirements on each day it is held during 
such year. 

(e) The adjusted basis under ( a) of 
this subdivision of property of a char¬ 
acter subject to the allowance for de¬ 
preciation shall be its basis for which 
deductions may be computed under 
section 167. 

(v) Examples. The provisions of sub¬ 
division <iv> of this subparagraph may 
be illustrated by the following examples: 

Example (I). On November 28. 1970, A, an 
Individual taxpayer, who uses the cash re¬ 
ceipts and disbursements method of account¬ 
ing and the calendar year mi his taxable year, 
purchases an Immature herd of cattle for 
$60,000 in order to develop and hold such 
herd for breeding purposes. During 1970 and 
1971, no animals in the herd aro bred since 
the herd has not reached an acceptable age 
for breeding. A currently deducts all expendi¬ 
ture* paid or incurred with respect to the 
herd For 1972, A properly elects under sec¬ 
tion 1251 (b) (4) to compute income from the 
trade or business of farming by using in¬ 
ventories and by charging to capital account 
all Items properly chargeable to capital ac¬ 
count including such expenditures which the 
taxpayer may. under chapter 1 of the Code 
or regulations prescribed thereunder, other¬ 
wise treat or elect to treat as expenditures 
which are not chargeable to capital account. 
A inventories his livestock under the untt- 
llveetock method. Under the provisions of 
subdivision (Iv) (a) of this subparagraph, the 
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adjusted basis of the herd as of January 1, 
1972. Is $108,210 as computed In accordance 
with the additional facts assumed In the 
following table: 

(1) Cost of acquisition previously 
capitalized (adjusted basis as of 

close of 1971)... $60,000 

(2) Expenditures paid or incurred 
during 1970 and 1971 which 
must be capitalized 


(ft) 

Feed ___ 

$31,000 

(b) 

Veterinary fees_ 

7.500 

(O 

Pasture rental ... 

2.250 

(d) 

Labor___ 

5.400 

<o> 

Carrying charges.. 

1. 110 

(0 

u untie*__ 

950 

<g) 

Total .. 



(3) Adjusted basis 1 (sum of lines 

(I) and (2) (g)).... 108.210 

1 The is no adjustment for depredation 
which would have been allowed since no ani¬ 
mal in the herd had reached an acceptable 
breeding age. 

Since A has changed his method of account¬ 
ing In order to comply with the election 
under section 1251(b)(4), the excess of the 
adjusted basis (so computed). $108,210. over 
the adjusted basis ss of the close of 1971, 
$60,000. or $48,210 must he taken Into ac- 
count to the extent and in the manner pro¬ 
vided in section 481. See subdivision (iv) lb) 
of this subparagraph. 

Example (2). Assume the same facte as in 
example (I). Assume further that on Jan¬ 
uary 1. 1974. A purchases a herd of 6- 
month-otd feeder calves for $13,000. During 

1974, in connection with such herd. A in¬ 
curred raising costs of $4,000 and carrying 
charges of $1,600 which were properly charge¬ 
able to capital account within the meaning 
of subparagraph (1)(U) of this paragraph. 
A determines under his unit-livestock 
method that on December 31. 1974. the in¬ 
ventory value of the herd is $17,000. On 
March 1. 1975. A decides to use one-half of 
the herd for breeding purposes with such 
part of the herd becoming subject to the 
capitalization requirements. On January 1, 

1975. the adjusted basis for the animals held 
for breeding purposes, computed under the 
provisions of subdivision (Iv) (a) of this sub- 
paragraph. Is $9,300 (that Is. the aggregate of 
one-half of the purchase price of $13,000 for 
the entire herd of feeder calves. $6,500. one- 
half of the carrying charges of $1,600 in¬ 
curred during 1974 In connection with the 
entire herd. $800. and one-half of the $4,000 
of raising costs incurred during 1974 for the 
entire herd. $2,000). There Is no adjustment 
for depreciation which would have been al¬ 
lowed since no animal In the herd had 
reached an acceptable breeding age. There¬ 
fore. A as of January i, 1975. must under 
the provisions of subdivision (lv) (b)(2) of 
this subparagraph subtract $9,300 from hU 
opening inventory value of $17,000. How¬ 
ever. A has not changed his method of ac¬ 
counting with respect to such animals. Under 
the provisions of subdivision (Iv) (b)(2) of 
this subparagraph. A for 1975 will add $800 
to his gross Income (that Is, the difference 
between the adjusted basis for the calves 
to be used for breeding purposes, $9800. over 
the inventory value of such animals. $8,500). 
Such amount under the provisions of subdivi¬ 
sion (lv) (b) shall be treated as gross income 
derived from the trade or business of farming 
under paragraph (b)(1) of | 1.1251-3. 

(4) Time and manner of making elec¬ 
tion —rt) In general. The election under 
section 1251(b)(4) for any taxable year 
beginning after December 31, 1969, shall 
be filed within the time prescribed by law 
(including extensions thereof) for filing 
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the return for such taxable year. 8uch 
election shall be made and filed by at¬ 
taching a statement of such election 
signed by the taxpayer to the return for 
the first taxable year for which the elec¬ 
tion is made. The statement shall con¬ 
tain a declaration that the taxpayer is 
making an election under section 1251 
<b) (4) of the Code and that taxable in¬ 
come from the trade or business of farm¬ 
ing is computed by using inventories and 
by charging to capital account all ex¬ 
penditures paid or incurred which are 
properly chargeable to capital account 
(including such expenditures which the 
taxpayer may. under chapter 1 of the 
Code or regulations prescribed there¬ 
under. otherwise treat or elect to treat 
as expenditures which are not properly 
chargeable to capital account). Addi¬ 
tionally. the statement must contain the 
information prescribed by subparagraph 
(5) of this paragraph. If applicable. 

<ii) Joint return . If for a taxable year 
taxpayers file a joint return under sec¬ 
tion 6013. the election referred to in sub¬ 
paragraph (l) of this paragraph must 
be made by both such taxpayers in ac¬ 
cordance with the provisions of subdivi¬ 
sion (1) of this subparagraph. If. how¬ 
ever, In such case either of such tax¬ 
payers has for a previous taxable year 
made such an election, then only the 
taxpayer who has not made such elec¬ 
tion is required to comply with the pro¬ 
visions of subdivision <i> of this sub- 
paragraph. The taxpayer who previously 
made such an election shall attach a 
statement to the return specifying the 
taxable year for which the election was 
made and with whom the election was 
filed. 

(5) Change in method of accounting , 
etc .—(i) In general. If, in order to com¬ 
ply with an election made under section 
1251(b) (4), a taxpayer must change his 
method of accounting (in computing tax¬ 
able income from the trade or business 
of farming) by placing in inventory a 
class of items not previously treated as 
in an inventory or by charging to capital 
account a class of items which had been 
consistently treated as an expense or as 
part of inventory (see paragraph (c) (2) 
(ii)(b) of 4 1.446-1 >, the taxpayer will 
be deemed to have obtained the consent 
of the Commissioner as to such change 
in method of accounting solely as to 
such items and there shall be taken Into 
account in accordance with section 481 
of the Code and the regulations there¬ 
under those adjustments which are de¬ 
termined to be necessary by reason of 
such change solely as to such items in 
order to prevent amounts from being 
duplicated or omitted. For purposes of 
section 481(a)(2), such change in 
method of accounting with respect to 
only such items shall be treated as a 
change not initiated by the taxpayer 
and. thus, under paragraph (a)(2) of 
4 1.481-1, no part of the adjustments re¬ 
quired under section 481 with respect to 
such items shall be based on amounts 
which are taken into account In comput¬ 
ing income (or which should have been 
taken into account had the new method 
of accounting been used) for taxable 
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years beginning before January 1, 1954, 
or ending before August 17. 1954. 

<ii) Additional information. If, in order 
to comply with an election made under 
subparagraph (1) of this paragraph a 
taxpayer (or in the case of a Joint return 
one or both taxpayers) changes his 
method of accounting, then in addition 
to the information required to be filed 
under subparagraph (4) of this para¬ 
graph the taxpayer must file on Form 
31X5 as part of such election all the in¬ 
formation described in paragraph (e) (3) 
of 4 1.446-1 (relating to change in 
method of accounting), but the time pre¬ 
scribed in paragraph (e) (3) of 4 1.446-1 
for filing Form 3115 shall not apply. 

(iii) Election made before l the date of 
publication in the Federal Register of the 
regulation under section 1251 1. If an 
election referred to in subparagraph (1) 
of this paragraph was made before [such 
date], and if subdivision (ii> of this sub- 
paragraph applies, then the taxpayer 
shall file (not later than 90 days after 
such date! on Form 3115 the information 
referred to in subdivision <ii) of this 
subparagraph with the district director, 
or the director of the internal revenue 
service center, with whom the election 
was filed. For this purpose. Form 3115 
shall be attached to a statement clearly 
identifying the election referred to in 
subparagraph (1) of this paragraph and 
the first taxable year to which it applied. 

(6) Revocability of election —(i) In 
general. An election referred to in sub- 
paragraph (1) of this paragraph is bind¬ 
ing on the taxpayer (or in the case of 
a Joint return both taxpayers) for the 
taxable year of such election and for all 
subsequent taxable years (regardless of 
whether they continue to file a Joint re¬ 
turn) and may not be revoked except 
with the consent of the Commissioner. 
Since revocation would constitute a 
change in method of accounting, in order 
to secure the Commissioner's consent to 
the revocation of such an election and 
to a change of the taxpayer's method of 
accounting, all the provisions of para¬ 
graph (e)(3) of 4 1.446-1 must be met 
Including the requirement that Form 
3115 must be filed within 180 days after 
the beginning of the taxable year in 
which it Is desired to make the change. 
See section 481 and the regulations 
thereunder (relating to certain adjust¬ 
ments required by such changes). 

(it) Revocation of elections made 
prior to [the date of publication in the 
Federal Register of the regulations un¬ 
der section 1251 1. If on or before [such 
date! an election under section 1251 
(b) (4) has been made, such election may 
be revoked without permission of the 
Commissioner by filing on or before (the 
90th day after the date) with the district 
director or the director of the internal 
revenue service center with whom the 
election was filed a statement of revoca¬ 
tion of an election under section 1251 
(b>(4). If such election to revoke is for 
a period which falls within one or more 
taxable years for which an income tax 
return has been filed, amended income 
tax returns shall be filed for any such 
taxable years for vrtiich the computa¬ 


tion of taxable income is afTectcd by 
reason of such revocation. 

(e) Transfer of excess deductions 
account —< 1) Certain corporate trans¬ 
actions —<i) In generaL Under section 
1251(b)(5)(A). In the case of a transfer 
described in section 1251(d) (3) and par¬ 
agraph (c) (2) of 4 1.1251-4 to which sec¬ 
tion 371(a) (relating to exchange* pur¬ 
suant to certain receivership and bank¬ 
ruptcy proceedings). 374(a) (relating to 
exchanges pursuant to certain railroad 
reorganizations), or 381 (relating to car¬ 
ryovers in certain corporate acquisitions) 
applies, the acquiring corporation shall 
succeed to and take into account os of the 
close of the day of distribution or trans¬ 
fer the excess deductions account of the 
transferor. Determinations under this 
subdivision shall be made under sub¬ 
divisions (ii). (ill), and (iv) of this sub- 
paragraph regardless of whether section 
381 applies. For treatment as farm recap¬ 
ture property of stock or securities re¬ 
ceived In certain transfers to controlled 
corporations to which section 1251(dJ (3) 
(but not section 1251(b) (5) (A) > applies, 
see section 1251(d)(6) and paragraph 
(f) of 4 1.1251-4. 

(ii) Acquiring corporation . For pur¬ 
poses of subdivision (I) of this subpara¬ 
graph, determinations as to which cor¬ 
poration is the acquiring corporation 
shall be made under paragraph (b)(2) 
of §1.381(a)-l. 

Oil) Certain operating rules. For pur¬ 
poses of subdivision (i) of this subpara¬ 
graph. the operating rules of section 
381(b) and 41<381(b)-l shall apply. 
Thus, for example, except in the case of 
a reorganization qualifying under section 
368(a) (1) (F) (whether or not such re¬ 
organization also qualifies under any 
other provision of section 368(a)(1)), 
the amount of the excess deductions ac¬ 
count of the transferor shall be com¬ 
puted. as of the close of the date of dis¬ 
tribution or transfer (as determined 
under paragraph (b) of 4 1.381(b)-l), 
if the taxable year of the transferor 
closed on such date (regardless of 
whether the taxable year actually closed), 
In the case of a reorganization qualify¬ 
ing under section 368(a) (1) (F) (whether 
or not such reorganization also qualifies 
under any other provision of section 361 
(a) (1)), the acquiring corporation’s ex¬ 
cess deductions account shall be treated 
for purposes of section 1251 Just as the 
transferor corporation's excess deduc¬ 
tions account would have been treated if 
there had been no reorganization 

(Iv) Excess deductions account bal¬ 
ance. For purposes of subdivision (i) 
this subparagraph, the amount in the 
transferor's excess deductions account a* 
of the close of the date of distribution or 
transfer referred to in subdivision lUi) 
of this subparagraph shall be the amoun* 
in such account determined after making 
all the Applicable additions and subtrac¬ 
tions under section 1251(b) (other than 
subtractions under paragraph (5)<A) » 
section 1251(b) and this subparagraph* 
for the taxable year ending (or contia- 
ered ending) on such date indudin* » 
subtraction by reason of gain <if 
recognized under section 1251 (cM*> °> 
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reason of a disposition which is In part a 
sale or exchange and in part a gift trans¬ 
action to which section 1251(d) <1> and 
paragraph (a)(2) of S 1.1251-4 apply. 

(2> Certain gifts—(i) In general If 
farm recapture property is disposed of 
by gift (including for purposes of this 
paragraph in a transaction which is in 
port a sale or exchange and in part a gift 
or a transaction treated under paragraph 
(a)(2) of this section as a gift), and if 
such gift is made during any "1-year 
period" (described in subdivision (U) of 
this subparagraph) for which the "po¬ 
tential gain limitation percentage" (as 
computed in subdivision (ill) of tills sub¬ 
paragraph) exceeds 25 percent, then the 
provisions of subdivision (iv) of this 
subparagraph shall apply in respect of 
such gift. 

<ii) One-year period. For purposes of 
this subparagraph, a "1-year period" is a 
period of 365 days beginning on the date 
a gift is made by the donor. 

(hi) Potential gain limitation per¬ 
centage. Under this subdivision, the 
“potential gain limitation percentage" for 
any such 1-year period is a percentage 
equal to (a) the sum of the potential 
gains (determined as of the first day of 
such period) on each item of farm re¬ 
capture property held by such taxpayer 
cm such first day disposed of by gift by 
the taxpayer during such period, divided 
by <b> the sum of the potential gains 
(determined as of the first day of such 
period) on all farm recapture property 
held by such taxpayer on such first day. 

(iv) Allocation ratio. With respect to 
each gift of property (to which the pro¬ 
visions of this subdivision apply) made 
during a taxable year, each donee shall 
succeed (at the time the first of such 
gifts is made during such taxable year) 
to the some proportion of (a) the donor's 
excels deductions account determined, as 
of the close of such taxable year of the 
donor, after making all the applicable 
additions and subtractions under sec¬ 
tion 1251(b) (other than subtractions 
under section 1251(b) (5) and this para¬ 
graph). as (b) the potential gain (deter¬ 
ged immediately prior to the time the 
first of such gifts is made during such 
taxable year) on the property (held by 
the donor immediately prior to such 
time) received by such donee bears to 
<c) the aggregate potential gain (deter¬ 
mined immediately prior to such time) on 
Ail farm recapture property held by the 
donor immediately prior to such time. 

<v) Definitions and certain special 
***** For purposes of this subpara¬ 
graph— 

(<x > The term "potential gain" moans 
*n amount equal to the excess of the fair 
market value of property over its ad¬ 
justed basis, but. in the case of land, 
united under paragraph (b)(2)(h) of 
11.1251-1 to the extent of the deduc- 
uotLs allowable in respect of such land 
™ suai rt to an election (If any) under 
actions 175 (relating to soil and water 
wnservation expenditures) and 182 (re- 
• umg to expenditures by farmers for 


clearing land) for the taxable year of 
disposition and the four Immediately pre¬ 
ceding taxable years regardless of 
whether any such preceding taxable year 
begins before December 31.1969. See sec¬ 
tion 1251(e)(5). 

(5) Property held on a first day of a 
1-year period (or at a particular time 
during a taxable year) shall be con¬ 
sidered to include property considered 
as held by reason of the application of 
section 1223, but there shall not be taken 
into account, (1) for purposes of com¬ 
puting the potential gain limitation per¬ 
centage for a 1-year period, any prop¬ 
erty not actually held during such pe¬ 
riod. nor (2) for purposes of applying 
subdivision (iv) of this subparagraph, in 
respect of gilts made during a taxable 
year, property not actually held during 
such taxable year. 

(c) Determinations with respect to 
the potential gain of property considered 
held (but not actually held) by a donor 
on a first day of a 1-year period or at 
a particular time during a taxable year 
shall be made with respect to such prop¬ 
erty in the hands of the person who 
actually held the property on such first 
day or at such time, and 

(d> If property qualifies as farm re¬ 
capture property on the date a person 
disposes of it by gift during a 1-year 
period (or taxable year) or. when ac¬ 
tually held by such person, on the last 
day of such period (or taxable year), 
such property shall be considered to be 
farm recapture property on each day of 
such period (or taxable year). 

(vi) Part-sale-part-gift transaction. 
If— 

(a) A person disposes of property in 
a transaction which is in part a sale or 


exchange and in part a gift, then for 
purposes of subdivisions (ill) (a) and <iv) 
<b> of this subparagraph, or 

(b) A person receives property in a 
transaction which is in part a sale or ex¬ 
change and in part a gift, then for pur¬ 
poses of making a determination refer¬ 
red to in subdivision (v) (c) of this sub- 
paragraph 

the potential gain on the first day of a 
1-year period (or at a particular time 
during a taxable year) for such person 
shall be the amount the potential gain 
in the hands of the donee would have 
been on such first day (or at such time) 
If such donee had received such property 
upon such disposition on such first day 
(or at such time). 

(vil) Joint return. For application of 
the provisions of this subparagraph with 
respect to a taxable year for which a 
joint return is filed, see paragraph (() 
(4) of this section. 

(3) Examples. The provisions of sub- 
paragraph (2) of this paragraph may be 
Illustrated by the following examples in 
which it Is assumed that all taxpayers 
are unmarried individuals. 

Example (1). The only farm recapture 
property A owns is a farm, consisting of farm 
land and certain farm equipment which Is 
form recapture property. During the period 
Involved, there was no deduction allowable 
under section 175 or 182 to any person own¬ 
ing an interest In the farm. A, who usee the 
calendar year as his taxable year, makes a 
series of gifts of undivided Interests In the 
farm. In these circumstances, computations 
may be made by reference to percentages of 
undivided Interests tn the farm. The poten¬ 
tial gain limitation percentage* for each 
applicable 1-year period are computed. In 
accordance with the additional facta as¬ 
sumed. In the table below: 


l>»u 


Olfl to . ... r , 

(1) I'civenl of undivided Interest in entire Urn* ora date 
Indicated: 

(a) llrld by A IrainMtmloly before gift ... 

lb) (.liven as gift by A ...... 

(c) Hold by A given sa gt/t by A (Una (b) divider! by 

line (a)). . 

(d) (liven m gift by A after such date during 1-yoar 

period hrfltuUuc ou date..... 

<e) Held by A given as gtft by A after wh dal** during 
l-year period beginning on data (tine (d) divided by 
line (*))._.. 

(0 Held by A given as gift by A during 1-yeor period 
beginning on aate (liaa <e) plus Him (»))..... 

(2) Potential gain on all farm recapture held by A: 

(a) On date... 

(h) On date given as gift during 1-yrar period beginning 

on date (lins (l)(f) multiplied by Una (.»)<*)).. 

(g) rotential gain limit at km porumtag* (line (2)(b) di¬ 
vided by line <2)<a»... 


8spt. I'M Ang. 1,1971 Mar. 1, lt73 May 1,1973 


c 

D 

K 

r 

’SB 

H 

3 

60% 

20% 

110% 

14,211% 

ioo% 

10% 

10% 

0% 

o% 

10% 

116% 

0% 

0% 

*Tv 

2«% 

14.28% 

1W% 

$100,000 

I&.0W 

$140,000 

•126,000 

$30,000 

$24,000 

$30,000 

•136,000 

aor* 

»% 

1438% 

100% 


Since the potential gain limitation percent¬ 
age for the 1-year period beginning on Sep¬ 
tember 1, 1970, exceeds 25 percent, a portion 
of A'a excess deductions account, under the 
provisions of subparagraph (2) (tv) of this 
paragraph. Is succeeded to by C and D. Simi¬ 
larly. stnee such percentage for the 1-year 
period beginning May 1, 1973. exceeds 25 
percent, such provisions apply to the gtft 
made to P. Sinoe, however, such percentage 
Is 25 percent or less for all 1-year periods In 
which the gift to K falls (In., 25 percent and 


14.28 percent for the 1-year periods begin¬ 
ning. respectively, on August 1. 1971, and 
March 1. 1972) such provisions do not apply 
to the gift to X. 

(li) Under subparagraph (2)<iv) of 
this paragraph, C. D. and F each succeed 
to the proportion of A*s excess deductions 
account at each applicable time as com¬ 
puted. in accordance with the additional 
facts assumed, in the table below: 
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Since the potential gain limitation percent- 
if# for the 1-year period beginning on 
Much 5, 1972 < which period docs not In¬ 
clude March 5. 1973) exceeds 26 percent, the 
provisions of subparagraph (2) (tv) of this 
paragraph apply to the gift of property No. 
4 to J. Since, however, such percentage is 
2$ percent or leas for all 1-year periods In 


Accordingly, on March 5, 1972, J succeeds to 
640,000 of H’s excess deductions account. 

(f) JoOif return—<1> Jotnt excess de¬ 
ductions account If for a taxable year a 
taxpayer and his spouse file a Joint re¬ 
turn under section 6013. then for such 
taxable year each taxpayer shall (if 
necessary) establish and maintain a 
Joint excess deductions account. Such 
Joint excess deductions account shall 
consist of the aggregate of the separately 
maintained excess deductions account of 
esch spouse. A separately maintained 
excess deductions account shall be com¬ 
puted under the rules of paragraphs (b) 
and (c) of this section, except that for 
each taxable year a Joint return is hied— 
<h The $50,000 amount In the non- 
f&rm adjusted gross income limitation in 
paragraph (b> (2) (1) of this section shall 
be considered satisfied if the combined 
nonfarm adjusted gross income of both 
Wise* exceeds $50,000, 
dl> The $25,000 amount in the farm 
net loss exclusion In paragraph (b) 
'2! <li> of this section shall be allocated 
between the two spouses In proportion to 
the farm net loss of each spouse having 
a form net loss, and 

•iii) The separately maintained excess 
deductions account of each spouse shall 
be reduced, if necessary, below zero, by 
the amount of such spouse's farm net in¬ 
come 'computed as if a separate return 
vere filed) plus the amount of gain 
’computed under subparagraph (3) of 
“jh ixiragraph) which is recognized as 
ordinary incomo under section 1251 
in respect of a disposition of farm 
re sapture property owned by the tax¬ 
payer. 

* 2) Surviving spouse. For purposes of 
r 1 ^ Paragraph, a Joint return docs not 
delude a return of a surviving spouse (as 
2*nned In section 2 relating to a spouse 
died during either of his two taxable 


which the gift on March 5. 1973 of property 
No. 6 to K folia, such provision* do not ap¬ 
ply to the gift to IC. 

(II) Under subparagraph <2)(!v) of thla 
paragraph, J succeed* on March 5, 1972, to 
the portion of H*« excess deductions account 
as computed, in accordance with the ad- 


years immediately preceding the taxable 
year) which is treated as a Joint return 
of a husband and wife under section 6013. 

(3) Application of excess deductions 
account limitation in joint return year. 
In the case of a taxable year for which 
a joint return is filed, the aggregate of 
the amount of gain recognized as ordi¬ 
nary income under section 1251(c)(1) 
(after applying paragraph (b) (2) <i) and 
(3) of i 1.1251-1. if applicable) shall not 
exceed the amount in the Joint excess 
deductions account (that is, the aggre¬ 
gate of the separately maintained excess 
deductions account of each spouse) at 
the close of the taxable year after sub¬ 
tracting from each such separately 
maintained account the amount specified 
in section 1251(b) (3) (A) and paragraph 
(c)(1) (1) of this section as modified by 
the rules of this paragraph. For the 
amount of limitation for a taxable year 
for which a separate return is filed, see 
paragraph (b)(4) of this section. For 
determinations as to which dispositions 
are taken into account for any taxable 
year, sec paragraph (b)(4) of 3 1.1251-1. 

(4) Certain gifts —cl) 7n general. If 
farm recapture property is transferred 
as a gift by a spouse to a person other 
than a spouse during a taxable year for 
which a Joint return is filed, the spouses 
shall for purposes of applying the provi¬ 
sions of section 1251(b)(5)(B) and para¬ 
graph (e)(2) of this section be treated 
as a single taxpayer. Thus, under para¬ 
graph <e> (2) of $ 1.1251-2. the potential 
gain limitation percentage and the pro¬ 
portion for allocating the amount In the 
Joint excess deductions account to one or 
more donees shall be determined by 
treating the spouses as a single taxpayer. 
However, with respect to each gift by a 
spouse, such spouse’s separately main¬ 
tained excess deductions account shall be 
reduced (below zero, if necessary) by the 
amount of the Joint excess deductions 


account balance to which the donee of 
such gift succeeded under paragraph (e) 
(2) (iv) of this section. 

(il) Gift between spouses. If farm re¬ 
capture property is transferred by gift 
by one spouse to another spouse during a 
taxable year for which a Joint return is 
filed, such gift shall not affect the bal¬ 
ance in the Joint excess deductions ac¬ 
count but its affect on the separately 
maintained excess deductions account of 
each spouse shall be determined as If 
separate returns were filed, but only after 
applying subdivision (i) of this sub- 
paragraph. 

<5) Allocation of joint excess deduc¬ 
tions account upon filing separate re¬ 
turns —(i> In general If for any reason 
a taxpayer and his spouse cease to file a 
Joint return, then except as provided in 
this subparagraph the amount of the sep¬ 
arately maintained excess deductions ac¬ 
count of each spouse as of the close of 
the last taxable year for which a Joint 
return was filed shall be the amount of 
such spouse’s excess deductions account 
as of the beginning of the first taxable 
year for which they cease filing a joint 
return. 

(ii> Deficit. If under subparagraph 
(4)(i) of this paragraph one of the 
spouses has a deficit In his separately 
maintained excess deductions account as 
of the close of the last taxable year for 
which a Joint return was filed, then as 
of the beginning of the first taxable year 
for which they cease filing a Joint 
return— 

(a) The spouse who had such deficit 
shall have an excess deductions account 
of zero, and 

(b) The other spouse shall have an ex¬ 
cess deductions account equal to the 
amount prescribed in subdivision (i) of 
this subparagraph minus the amount of 
such deficit. 

(6) Examples . The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (1). AMume the same facto «ui In 
example (4) of paragraph (b) (5) of this sec¬ 
tion, except that H and W file a Joint re¬ 
turn under section 6013 and that H ha* a 
farm net loas of only $40,000. Thu*, since 
the nonfarm adjusted gross Income for calen¬ 
dar year 1971 was 600.000 for FI and $30,000 
for W. their combined nonfarm adjusted 
gras income exceeds 650.000, thereby satis¬ 
fying under subparagraph (1) (1) of this 
paragraph the 650.000 limitation of para¬ 
graph (b) (2) (I) of tbls section. Assume fur¬ 
ther that for 1971 only W makes a disposi¬ 
tion of farm recapture property (other than 
land and section 1246 property). As a result 
of such disposition, W realizes a gain of 614,- 
000. Accordingly, for 1971. the separately 
maintained excem deductions accounts of H 
and W. their Joint excess deductions ac¬ 
count. and the treatment of the gain realized 
by W on the disposition of the farm recap¬ 
ture proper t y axe computed, in accordance 
with the facts assumed, in the table below: 


dltlonal facta assumed, in the table below: 


Property 

~~Ho~2 No7Y~ 


Total 


us. 000 


a) rnWtiilst coin S* of Mer. 6.1977 under part (!) of Ihb example (since live first day 
nf the l-yvar period Is the same ss the time as the first gin was made daring the 
uisbV> year)—.. ..... HA. 000 610,000 

S Alligation perrcnUuP* flltie (1), divid'd by 62&.UUO) ... 40% . 

HifTi* deduction# account of II: 

(i) July 1 , 1671 . ,*m.« ... ....................... .«.. «~............,....... ...... .. 

(Vl Amount raccmlrd to from O on May 1.1672 ..... .. .._. 

(c> Net tiurreaa* for taxable year (determined before making any subtract lot it 

und»»r section 1261 (b)(5) and tide murncraph) ......... 

id) Juno 30. IU77 (so determined) (sum lines (a), (b). and (o)) ....... 

M Portion to which J eucceed# (Une (2) multiplied by line (3)<d»...... ....._................ 

a) June JO, 1673 (line (d). minus line (e)). ......... 


646,000 

650,000 

«a 000 

II 00^000 
640,000 
600,000 
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Rsomb deductions account* 


m IT* Joint 

(l) HoJiuhv Jan. 1, 1171.. .. $10,000 .. . $5,000 .. $15,000 

U) AddUtota for 1971: 

(a) Kami net low for 1*71... . $40,000 . $10,000 ___ $60,000 .. 

(b) Lean amount to paragraph (b) (3) to) of tht« we¬ 
lkin at aUoralcd under rubparagraph (1) (U) of this 

paragraph... 90,000 .. 6,000 .......... 26,000... . 


«) TotaluddJlUwifor 1071.—.. 30,000 ... 6,000 ... 35.000 


t$) Subtotal ._.—.. $0.000 ...._ 10,000 .. 40,000 

(4) BublractkMUi for 1071. 0. 0. 0 


(5> Kxrem dedoctkms weounl limitation on gain rrcog- 
toted or ordinary inraroe urvirr lectioa 1251(c)(1) for 

mi.-. $0,000 . 10,000 .. 40.000 

(6) Subtraction fur disposition* cl tana recapture 

(aj Ualn 'to which wet Ion 1261 (c)( 1 ) opplk* (com* 

puUd tiefore applying UmlUtkJn). 0 . 14,000 .. 14. OX) . 

(b) Limitation (amount to line (5)). $0,000 . lO.OUO ..._ 10,000.... 


(c) (lain recognUed at ordinary I worn* uml<c section 
1261(c)(1). computed tor k»inl account (lower of line 
<Kn) or line fl(b) aubjert to nrov1*k>n» oa to wnar- 

airly maintained orcounts onrabparograpii (1)(UI)0 .. 14.000 ... 14.000 


(7> Balance Dec. $1.1*71..... 80.000 .. (4.U0U)_ 26.000 


If for 1072, H and W were to file separate 
returns, then the separately maintained ex¬ 
cess deductions account balances as of Jan¬ 
uary 1. 1972, would be $26,000 and aero 
respectively. See subparagraph (6) (II) of 
this paragraph. 

§ 1*1251-3 Definition* relating lo sec¬ 
tion 1251. 

(a) Farm recapture property —(1) In 
general. U> The term '‘farm recapture 
property” means any property (other 
than section 1250 property as defined In 
section 1250(0) which, in the hands of 
the taxpayer is or was property— 

(a) Which is described in section 1231 
(b)(1) (relating to business property 
held for more than 6 months), section 
1231(b)(3) (relating to livestock), or 
section 1231(b)(4) (relating to an un¬ 
harvested crop), and 

(5) Which, at the time the property 
qualifies under (a) of this subdivision, 
is used in the trade or business of farm¬ 
ing (as defined in paragraph <c> of this 
section). 

<tl) Under section 1251(e) (1) (B). the 
term "farm recapture property” also 
includes— 

(a) Property the basis of which in 
the liands of the taxpayer is determined 
by reference to Us basis in the hands of 
the taxpayer who was the prior owner 
of the property if such property was 
farm recapture property within the 
meaning of subdivision (i) of this sub- 
paragraph In the hands of such prior 
owner, and 

(b) Property the basis of which in the 
hands of the taxpayer holding such 
property is determined by reference to 
the basis of other property which in the 
hands of such taxpayer was farm recap¬ 
ture property within the meaning of sub¬ 
division (!) of this paragraph. 

Thus, for example, farm recapture prop¬ 
erty in the hands of a father given as a 
gift to his son is under (a) of this sub¬ 
division farm recapture property in the 
hands of the son even if the son does 
not use the property in the trade or 
business of farming. For a further exam¬ 


ple, if farm recapture property U ex¬ 
changed for other property which quali¬ 
fies for non recognition of gain under 
sections 1033 and 1251(d)(4) (relating 
to involuntary conversion), the prop¬ 
erty* received in the exchange is under 
(b) of this subdivision farm recapture 
property even if it is not used after the 
exchange in the trade or business of 
farming. For special rule as to property 
received in a like kind exchange or in¬ 
voluntary conversion qualifying as farm 
recapture property, see paragraph (d) 
(2) of * 1.1251-4. 

(ill) Leasehold of farm recapture 
property. If property is farm recapture 
property under this subparagraph, a 
leasehold of such property is also farm 
recapture property to the same extent as 
described in. and In accordance with the 
principles of paragraph (a)(2) of 
3 1.1245-3. 

(iv) If property described in subdi¬ 
vision (ii) of this .subparagraph is stock 
or securities received in certain corpo¬ 
rate transactions described In section 
1251(d)(6), see paragraph (f) of 
3 1.1251-4 for determination as to ex¬ 
tent such stock or securities is farm 
recapture property. 

(2) Examples . The provisions of sub¬ 
paragraph (1) of this paragraph may be 
illustrated by the following examples: 

Eiample (I). On December 15, 1971. A, an 
Individual calendar year taxpayer engaged 
In the trade or business of farming (as de¬ 
fined in paragraph (e) of this section) ex¬ 
changes In a transaction which qualifies 
under section 1031(a) (relating to an ex¬ 
change of property held for produoMve use 
or Investment) tractor No, 1 which A ac¬ 
quired on March 1. 1971. for tractor No. 2. 
Under subparagraph <l)(i) of tills para¬ 
graph, tractor No. 1 Is farm recapture prop¬ 
erty as the tractor was used In the trade or 
business of farming and was held for a 
period In excess of 6 months. Under subpara¬ 
graph (1)(11) of this paragraph, tractor No. 
2 Is farm recapture property as the basis 
of tractor No. 2 In the hands of A U deter¬ 
mined with reference to the adjusted basis 
of tractor No. 1. 

Example (2). Assume the same facts In 
example (1). Assume further that A trans¬ 


fers tractor No. 2 to the X Corporation solely 
In exchange for stock tn X In a transaction 
which qualifies under section 351. Under 
the provisions of subparagraph (1) (U > of 
this paragraph, tractor No. 2 Is farm re¬ 
capture property In the hands of X and x * 
basis for such property Is determined under 
section 362(a) by reference to Its bool* in 
the hands of A. Under subparagraph (1) (It) 
of this paragraph, the stock received by A 
is farm recapture property. 

(b) Farm net loss —(1) In general 
The term "farm net loss" means the 
amount by which— 

<i) The deductions allowed or allow¬ 
able for the taxable year by chapter 1 
of subtitle A of the Code which are di¬ 
rectly connected with the d ai r yin g on 
of the trade or business of farming, 
exceed 

(ii) The gross income derived from 
such trade or business. 

(2) Disposition of farm recapture 
property. For purposes of subpara? rrtph 
(1) of this paragraph, no gain or lot* 
(regardless of how treated) resulting 
from the disposition of farm recapture 
property shall be taken into account, 
except that under subparagraph O > 01) 
of this paragraph gain upon disposition 
of such property which is recognizcM os 
ordinary income by reason of section 
1245(a)(1) shall be taken Into account. 
Thus, for example, If land used in the 
trade or business of farming were dis¬ 
posed of and gain of $3,000 was realized, 
then none of such gain would be taken 
into account in computing farm net loss 
and farm net income even If all or $ 
portion of such gain is recognized as 
ordinary income by reason of section 
1251(0(1). section 1252(a)(1), or both 
If such land were disposed of at a loss, 
the result would be the same. See para¬ 
graph (d)(1) (ii) of this section with 
respect to the exclusion of gain or loss 
from the disposition of farm recapture 
property from the computation of non- 
farm adjusted gross Income. 

(3) A77iot4nf of deduction under sec¬ 
tion 172(a) attributable to farm net lots. 
(i) If all or a portion of a net operating 
loss (within the meaning of section 172 
<c)) for a taxable year is absorbed in 
another taxable year as a carryover or 
carry back, then for purposes of detenu- 
mining the amount of deductions re¬ 
ferred to in subparagraph (1)0) of this 
paragraph for such other taxable year 
the portion of the amount absorbed in 
such other taxable year which is attribu¬ 
table to amounts directly dbnnected with 
the carrying on of the trade or business 
of farming shall be an amount equal to 
the amount absorbed, multiplied by $ 
fraction the numerator of which is the 
amount of the farm net loss for the tax¬ 
able year the net operating loes arose and 
the denominator of which is the amount 
of tiie net operating loss for such year. 

(ii) No portion of a farm net loss 
added to the excess deductions account 
in the year a net operating loss arose <of 
which would have been added to such 
account but for the application of the 
$25,000 or $12,500 farm net loss exclu¬ 
sion under paragraph (b)(2)(H) or <4) 
(i) <b) of 5 1.1251-2) shall be taken into 
account under subparagraph (1)<1> 
this paragraph in any other taxable year. 
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Accordingly, the same farm net loss shall 
not be added to the excess deductions 
account more than once and a farm net 
loss for any taxable year shall not be 
subject to the $25,000 or $12,500 exclu¬ 
sion more than once. 

(hi) H a net operating loss for a cur¬ 
rent taxable year attributable in whole 
or part to a farm net loss is carried back 
and absorbed in a preceding taxable year 
no ^determination shall be made with 
respect to (a) the amount of gain recog¬ 
nized as ordinary income under section 
1251(0(1) and paragraph <b) of 
11.1251-1 in any taxable year preceding 
the current taxable year, and (b) the 
amount of the taxpayer’s excess deduc¬ 
tions account allocated under paragraph 
(e>(2) of l 1.1251-2 to a donee as of the 
close of any taxable year preceding the 
current taxable year. 

(4) Special rules as to estates and 
trusts , In the case of an estate or trust, 
computations of amounts under this 
paragraph shall be made without regard 
to any deductions under section 651 or 
$61 If on the termination of an estate 
or trust the beneficiaries succeeding to its 
property are allowed a deduction under 
section 642<h> (relating to unused loss 
carryovers and excess deductions on 
termination available to beneficiaries), 
to the extent the carryover or excess de¬ 
duction is attributable to a farm loss it 
shall have the same character in the 
hands of the beneficiary as in the hands 
of the estate or trust. The amount of a 
carryover or of excess deductions from a 
particular taxable year of an estate or 
trust succeeded to under section 642(h) 
shall be allocated between amounts at¬ 
tributable to a farm net loss and other 
amounts In the same proportion as the 
farm net loos for such year bears to the 
amount of such carryover or of excess 
deductions. If there is more than one 
beneficiary, the total farm net loss sue- 
wded to by all the beneficiaries shall 
be allocated to each beneficiary in pro¬ 
portion to the deduction of each under 
section 642(h). 

(c) farm net income . The term "farm 
net Income” means the amount by which 
the amount referred to in paragraph (b> 
4t> til) of this section exceeds the 
amount referred to in paragraph (b)(1) 

( i) of UUs section. 

<d) Conform adjusted gross income or 
<l> Nonfarm adjusted gross in¬ 
come. The term "nonfarm adjusted gross 
income f ' means adjusted gross Income 
'taxable income in the case of a tax¬ 
payer other than an Individual) com¬ 
puted without regard to— 

<1> Income or deductions taken into 
account in computing farm net loss and 
farm net income, 

Ui> Gains and losses (regardless of 
tow treated) resulting from the disposi- 
uon of farm recapture property, and 
( iil> In the case of an estate or trust, 
r“f principles of paragraph (b)(4) of 
•hi* section. to the extent applicable, 
shall apply. 

*2) fleeting small business corpora¬ 
te. (1> a nonfarm loss, for purposes of 
r*?«**Pb (b>(3) of * 1-1251-2 (relating 
Jin on additions to excess de¬ 

letions account) of an electing small 
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business corporation is an excess of de¬ 
ductions over income computed in the 
manner prescribed in subparagraph (1) 
of this paragraph. 

<il) Under subparagraph (1) of this 
paragraph, the nonfarm adjusted gross 
income of a shareholder of an electing 
small business corporation is computed 
by including amounts distributed as 
dividends, and amounts treated under 
section 1373(b) as distributed as a 
dividend, to such shareholder and by 
including the portion of such corpora¬ 
tion’s net operating loss allowed under 
section 1374 as a deduction to such share¬ 
holder. For rules applicable in determin¬ 
ing whether such corporation must make 
an addition to its excess deductions ac¬ 
count. see paragraph <b> (3) of 3 1.1251-2. 

(e) Trade or business of farming —(l) 
In general. For purposes of section 1251. 
the term "trade or business of farming” 
includes any trade or business with re¬ 
spect to which the taxpayer may com¬ 
pute gross income under f 1.61-4, ex¬ 
penses under 31.162-12. make an elec¬ 
tion under section 175, 180. or 182, or use 
an inventory method referred to in 
2 1.471-6. 

<2> Horse racing. If a taxpayer is en¬ 
gaged in the raising of horses, including 
horses which are bred or purchased, then 
for purposes of section 1251 the term 
"trade or business of farming" also in¬ 
cludes the racing of such horses by the 
taxpayer. Thus, for example, if a tax¬ 
payer purchases a yearling and develops 
it to the racing stage, the term "trade 
or business of farming" Includes the 
racing of such horse. 

§ 1.1231 —f KxrrplH»n* and limitations 

(a) Exception for gifts —(1) General 
rule. Section 1251(d)(1) provides that 
no gain shall be recognized under sec¬ 
tion 1251(e)(1) upon a disposition by 
gift For purposes of this paragraph, the 
term "gift" shall have the same mean¬ 
ing as in paragraph (a) of $ 1.1245-4 
and. with respect to the application of 
this paragraph, principles illustrated by 
the examples of paragraph (a)(2) of 
5 1.1254-4 shall apply. For reduction in 
amount of charitable contribution in 
case of a gift of farm recapture prop¬ 
erty, see section 170(e) and the regula¬ 
tions thereunder. 

(2) Disposition in part a sale or ex¬ 
change and in part a gift. Where a dis¬ 
position of farm recapture property is in 
part a sale or exchange and in part a 
gift, the amount of gain recognized as 
ordinary income under section 1251(c) 
(1) shall not exceed— 

(1) In the case of farm recapture 
property other than land, the excess of 
the amount realized over adjusted basis, 
and 

<U) In the case of land, the lower of 
the amount in subdivision (ft) of this 
subparagraph or the potential gain (as 
defined in paragraph <b> (2) (ii) # of 
$ 1.1251-1). 

(3) Treatment of land in hands of 
transferee. See paragraph (g) of this 
section for treatment of transferee in 
the case of a disposition to which this 
paragraph applies. 

(4) Examples. The provisions of this 


25031 

paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (/). A. a calendar year taxpayer, 
make* one disposition of farm recapture 
property during 1976. On March 2, 1276, A 
makes a gift to B (also a calendar year tax¬ 
payer) of a parcel of land which he had 
acquired on January 15. 1071. On the date 
of such disposition. the excess of the fair 
market value (665.000) over the adjusted 
basis of the land (640.000) is 625.000 and the 
sum of the deductions allowable In respect 
of such land under sections 175 and 182 U 
621.000 for 1071 and 63.000 (attributable to 
1075) for the taxable year of disposition and 
the four immediately preceding taxable years. 
Thus, the potential gain (as defined In para¬ 
graph (b)(2)(H) or f 1.1251-1) Is limited to 
63.000. At the end of 1076 (after making tho 
applicable additions and subtractions under 
section 1251(b)(2) and (3) (A)), there U a 
balance In A’a excess deductions account of 
625.000. However, upon making the gift. A 
recognizes no gain under section 1251(0) (1) 
or section 1252(6) (1). See subparagraph (a) 
(2) of this paragraph and paragraph (a)(1) 
of | 1.1252-2. For treatment of the land In the 
hands of B. see example (1) of paragraph 
(g)(3) of this section. For effect of the gift 
on the excess deductions accounts of A and 
B. see paragraph (•) (2) of 6 1.1251-3. 

Example (2). Assume the name facta as in 
example (1). except that A transfers the 
land to B for 650.000. Thus, the gain realized 
is 610.000 (amount realized. 650.000, minus 
adjusted basis 640.000). and A has made a 
gift of 615.000 (fair market value, 665.000. 
minis amount realized. 650.000). Since under 
subparagraph (2)(U) of this paragraph, the 
potential gain (63.000) Is lower than the gain 
realized (610.000). the gain to which section 
1251(c)(1) could apply is limited by sub- 
paragraph (2) (U) of this paragraph to 63.000. 
Thus, as A has 625.000 In his excess deduc¬ 
tions account. 63.000 is recognized as ordi¬ 
nary income under section 1251(c) (1). See 
example (2) of paragraph (a)(4) of f 1.1252-2 
for computation of gain of 67.000 which is 
recognized as ordinary Income by A under 
section 1252(a)(1). For treatment of the 
land In the hands of B. see example (2) of 
paragraph (g)(3) of this section. 

(b) Exception for transfers at death — 
(1) General rule. Section 1251(d)(2) 
provides that, except ft* provided in sec¬ 
tion 691 (relating to Income in respect 
of a decedent), no gain shall be recog¬ 
nized under section 1251(c)(1) upon a 
transfer at death. For purposes of this 
paragraph, the term "transfer at death" 
shall have the same meaning as in 
paragraph (b> of f 1.1245-4 and. with 
respect to the application of this para¬ 
graph. principles Illustrated by the ex¬ 
amples of paragraph (b) (2) of S 1.1245-4 
shall apply. 

(2) Treatment of land in hands of 
transferee. If as of the date a person 
acquires land which is farm recapture 
property from a decedent such person’s 
basis is determined, by reason of the 
application of section 1014(a), solely by 
reference to the fair market value of the 
property on the date of the decedent’s 
death or on the applicable date pro¬ 
vided in section 2032 (relating to alter¬ 
nate valuation date), then on such date 
the potential gain in respect to such 
land is zero. 

(c) Certain corporate transactions — 
(1) Limitation on amount of gain. Under 
section 1251(d)(3), upon a transfer of 
property described in subparagraph (2) 
of this paragraph, the amount of gain 
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recognized as ordinary income by the 
transferor under section 1251 (c) ( 1 ) shall 
not exceed an amount equal to the ex¬ 
cess (if any) of (!) the amount of gain 
recognized to the transferor on the trans¬ 
fer (determined without regard to sec¬ 
tion 1251) over (ii) the amount (if any) 
of gain recognized as ordinary income 
under section 1245(a) <1>. For purposes 
of this subparagraph, the principles of 
paragraph (c)(1) of 9 1.1245-4 shall ap¬ 
ply. Thus, in case of a transfer of both 
farm recapture property and property 
other than farm recapture property in 
a single transaction, the amount real¬ 
ized from the disposition of the farm 
recapture property (as determined in a 
manner consistent with the principles 
of paragraph (a)(5) of 9 1.1245-1) shall 
be deemed to consist of that portion of 
the fair market value of each property 
acquired which bears the same ratio to 
the fair market value of such acquired 
property as the amount realized from 
the disposition of farm recapture prop¬ 
erty bears to the total amount realized. 
The preceding sentence shall be applied 
solely for purposes of computing the por¬ 
tion of the total gain < determined 
without regard to section 1251) which 
is eligible to be recognized as ordinary 
income under section 1251(c) (1). Section 
1251(d)(3) does not apply to a dispo¬ 
sition of property to an organization 
(other than a cooperative described in 
section 521) which is exempt from the 
tax imposed by chapter 1 of the Code. 

(2) Transfers covered. The transfers 
referred to in subparagraph (1) of 
tills paragraph are transfers of farm re¬ 
capture property in which the basis of 
such property in the hands of the trans¬ 
feree is determined by reference to its 
basis in the hands of the transferor by 
reason of the application of any of the 
following provisions: 

(1) Section 332 «relating to distribu¬ 
tions in complete liquidation of an 80- 
percent-or-more controlled subsidiary 
corporation >. For the application of sec¬ 
tion 1251(d)(3) to such a complete 
liquidation, the principles of paragraph 
(c)(3) of § 1.1245-4 shall apply. Thus, 
for example, the provisions of subpara¬ 
graph (1» of this paragraph do not apply 
to a liquidating distribution of farm re¬ 
capture property by an 80-percent-or- 
more controlled subsidiary to its parent 
if the parent's basis for the property is 
determined, under section 334<b>(2). by 
reference to its basis for the stock of the 
subsidiary. 

<li) Section 351 ‘relating to transfer 
to corporation controlled by transferor). 

Oh) Section 361 (relating to ex¬ 
changes pursuant to certain corporate 
reorganizations). 

<iv) Section 371(a) (relating to ex¬ 
changes pursuant to certain receivership 
and bankruptcy proceedings). 

(v> Section 374(a) (relating to ex¬ 
changes pursuant to certain railroad 
reorganizations). 

(3) Partnerships. For the application 


of section 1251 to partnerships, see 
paragraph (e) of this section. 

(4) Treatment of land tn hands of 
transferee. See paragraph (g) of this 
section for treatment of transferee in 
the case of a disposition of land to which 
tills paragraph applies. 

(5) Examples. The provisions of tills 
paragraph may be illustrated by the 
following examples: 

Example (/). (t) A. on individual calendar 
year taxpayer, makes one disposition of farm 
recapture property during 1971. On Janu¬ 
ary 20. 1971, A transfers farm recapture 
property (other than land and section 12*5 
property >♦ having an adjusted basis of 
*22,000. to corporation M in exchange for 
stock tn M worth *35.000 plus *15.000 in cash 
In a transaction qualifying under section 351. 
Thus, the amount realized Is *50.000. and 
the gain realized Is the excess of the amount 
realized. *50.000. over the adjusted basis. 
*22,000. or *28,000. Without regard to section 
1251, A would recognize gain of *15.000 under 
section 351(b), and M’s basis for the farm 
recapture property would be determined 
under section 362(a) by reference to its basis 
In the hands of A. Assume further that the 
balonoe In A’s excess deductions account 
(after making the applicable additions and 
subtractions under section 1251(b) (2) and 
(3) (A)) at the close of 1971 Is 020.000. Thus, 
since such balance in the excess deductions 
account (*20,000) is lower than the gain 
realized (*28.000). if subparagraph (1) of 
this paragraph did not apply, gain of *20.000 
would be recognized as ordinary income 
under section 1251(c) (1). However, subpara¬ 
graph (1) of this paragraph limits the 
amount of gain to be recognized as ordinary 
Income under section 1251(c)(1) to *15.000. 

(11) If, however. A transferred the farm 
recapture property to M solely In exchange 
for stock worth *50.000, then, because of the 
application of subparagraph (1) of this 
paragraph he would not recognize any 
gain under section 1251(c)(1) If. Instead, 
A transferred the form recapture prop¬ 
erty to M In exchange for stock worth 
*25.000 and *25,000 cash, only *20,000 (the 
amount of such balance In the excess 
deductions account) of the gain of *25.000 
recognized under section 351(b) would be 
recognized as ordinary Income under section 
1251(c)(1). The remaining *5.000 of gain 
recognized under section 351(b) may be 
treated os gain from tha sale or exchange 
of property described In section 1231. In the 
hands of M. the property received from A is 
farm recapture property under the provisions 
of paragraph (a)(1)(H) of 11.1251-3. For 
treatment of the property received by A in 
such transaction, see section 1251(d) (6) and 
paragraph (f) of this section. 

Example (2). Assume the some facto as In 
subdivision (1) of example (1). except that 
the farm recapture property Is section 1245 
property. Assume further that *5.000 Is 
recognized as ordinary Income under section 
1245(a)(1), and that os of the close of 1971, 
A has a balance of *16,000 In his excess de¬ 
ductions account (after making the appli¬ 
cable additions and substructions under sec¬ 
tion 1251(b) (2) and (3) (A) which, under 
paragraph (b) of | 1.1251-3, is computed by 
treating the *5.000 of gain to which section 
1245 applies as gross income derived from 
the trade or business of farming). The 
amount of gain recognized as ordinary In¬ 
come under section 1251(c)(1) Is *10.000. 
computed as follows: 


(1) Amount of gain under section 125i/c) 
(1) (determined without regard to subpar*. 
graph (i) of this paragraph): 

(a) Portion of gain realized 
(*28.000) In excess of amount 
recognized as ordinary income 
under section 1245(a)(1) 

($5,000) .. *23 000 


(b) Excess deductions account 

balance __ _ .... 16.000 

(c) Lower of (a) or (b) - 15.000 


(2) Limitation In subparagraph 
(1) of this paragraph: 

(a) Gain recognized (deter¬ 

mined without regard to sec¬ 
tion 1251). 15 000 

(b) Minus: Oaln recognized as 

ordinary income under section 
1246(a)(1) ... 5.000 

(c) Difference ___ 10.000 


(3) Lower of line (1) (c) or line 

(2) (c).. 10.000 

(d) Limitation for like kind exchanges 
and involuntary conversions —(1) Gcn- 
eral rule. Under section 1251<du4). if 
farm recapture property is disposed of 
and gain (determined without regard to 
section 1251) Is not recognized in whole 
or in part under section 1031 (relating to 
like kind exchanges > or section 1033 re¬ 
lating to involuntary conversions), then 
the amount of gain recognized as ordi¬ 
nary income by the transferor under sec¬ 
tion 1251(c)(1) shall not exceed an 
amount equal to the excess (if any> of 
(i) the amount of gain recognized on 
such disposition (determined without 
regard to section 1251) over (ii) the 
amount (if any) of gain recognized as 
ordinary income under section 1245(a) 
U>. 

(2) Special rule. In the case of a trans¬ 
action to which subparagraph (1) of this 
paragraph applies, property acquired 
which is not used in the trade or business 
of fanning shall be treated as farm re¬ 
capture property if (i) it is qualifying 
property under section 1031 or 1033. as 
the case may be, and (ii) under section 
1251(e)(1MB) and paragraph (a>il)<tl> 
of 9 1.1251-3 such property would also 
qualify as farm recapture property If It 
were treated as farm recapture property 
because the acquired property would 
then have a basis determined with refer¬ 
ence to the adjusted basis of farm recap¬ 
ture property. 

(3) Examples. The provisions of sub- 
paragraphs (1) and (2 )of this para¬ 
graph may be ill as t rated by the follow¬ 
ing examples: 

Example (1). (I) A. an Individual calendar 
year taxpayer, owns a herd of breeding cattb 
having an adjusted basis of *75.000 which 1>« 
acquired on March 30. 1968. On March 15 
197a the entire herd la destroyed by a bin* 
zard and on March 20. 1970. A receives in¬ 
surance proceeds of $90,000. Thus, the g* lD 
realized is $16,000 (that is. the excess of the 
amount realized. $90,000, over the adjusted 
basis. $75,000). A makes no other dtoposiilott 
of farm recapture property during 1970. As¬ 
sume that had the herd been sold at its i* 1 
market value on March 16. 1970. no goto 
would have been recognized aa ordinary 
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cocne under section 1346(a)(1). As of the 
tioee of 1970. A ha* a balance of $12,000 In 
Ulc txcen deductions account (after making 
the Applicable additions and substractlona 
under section 1251(b) (2) and (3) (A)). 

Thus, since the balance In the excess deduc¬ 
tions account. $12,000. is lower than the gain 
rtallzed. $15,000. the amount of gain which 
eouJd be recognized under section 1261(c) 
m idetermined without regard to subpara- 
|T*pb (1) of thla paragraph) would be 
$ 13 , 000 , 

(U) Assume further that A spenda $72,000 
of the insurance proceeds to purchase an¬ 
other breeding herd. $10,000 to purchase 
itock In the acquisition of control oT a cor¬ 
poration which owns property similar or 
related In service or use to the destroyed 
breeding herd, and retains cash of $8,000. 
Both of the acquisitions by A qualify under 
■tenon 1033(a) (3) (A), and A properly elects 
under section 1033(a)(3)(A) and the regula¬ 
tion* thereunder to limit recognition of gain 
to $3,000 (that is. the amount by which the 
■mount realized from the conversion. $30,000 
exceeds the cost of the stock and other prop¬ 
erty acquired to replace the converted prop¬ 
erty. $72 000 plu* $10.0001. Thus, since $8,000 
is Use amount of gain which would be recog¬ 
nised under section 1033(a) (3) (determined 
without regard to section 1261), and since 
tbit amount Is lower than the gain of $12,000 
which would be recognized under section 
1251(0(1) (determined without regard to 
lubparagraph (1) of this paragraph), under 
subparagraph (1) of this paragraph the 
amount of gain recognized under section 1251 
(c)(1) Is limited to $8,000. The stock pur¬ 
chased for $10,000 qualifies under the special 
rule of subparagraph (2) of this paragraph as 
farm recapture property. 

JxsmpJe (2). (1) A. an Individual calendar 
year taxpayer, owns land which he had 
acquired on March 7. 1070. having an ad¬ 
justed basis of $48,000. and a fair market 
nine of $07,500. On January 15, 1975. A, as 
a result of a condemnation action, receives 
$$7500 (Its fair market value) for the land. 
The aggregate of the deductions allowable 
In respect of such land under sections 175 
and 182 La $18,000. with $5,000 of such ag¬ 
gregate attributable to 1970 and $13,000 of 
such aggregate attributable to 1975 and the 
four preceding taxable years. Thus, the po¬ 
tential gain (as denned In paragraph 
<0(0 (U) of | 11251-1) la limited to 
113 . 000 . since that amount la lower than 
$ 19,600 (the excess of the fair market value 
of the land. $67,500. over Its adjusted basis. 
W4J900). The gain realized by A U also 
119500 . At the end of A*s taxable year (after 
Baking the applicable additions and sub- 
ttoeuons under section 1251(b) (2) and 

(91(A)) there U a balance of $21,000 In the 
•rowtt deductions account of A. Since the 
potential gam. $13,000, la lower than both 
tbs excess deductions account balance, 
W1XW0. and the gain realized. $19,500. A 
would recognize $13,000 as ordinary Income 
under section 1261(c)(1) (determined wlth- 
001 regard to subparagraph (1) erf this 
Puwgrnph). 


(U) Assume further that A spends the 
amount received. $67,500, to purchase 
llock to the acquisition of control of a 
ttjTporation which owns property similar or 
, ^ to service or use to A‘a condemned 

which qualifies under section 1033 
*** A properly elects under aec- 
.r* 1 1033(a) (3) (A) and the regulations 
funder to limit recognition of gain to 
(that ts. the amount by which the 
realized from the conversion. 
exoo ® djl tto* cost erf the stock ac- 
replace the convened land, 
■ Thus, since no gain would be rec- 
Under McUon 1033(a)(3) (deter- 
** WUhout ****** to section 1261), 
* u bp*r»grapta (1) of this paragraph. 
K * ln I* recognized under section 1261 


(C)(1). The stock purchased for $67,600 
qualifies under the special rule of subpara¬ 
graph (2) of this paragraph as farm recap¬ 
ture property. 8ee example (1) of paragraph 
(d)(2) of f 1.1252-2 for a computation of 
gain recognized as ordinary income under 
section 1252(a)(1). 

Example (J). B. an Individual calendar 
year taxpayer, owns a herd of breeding cattle 
havtng an adjusted basis of $25,000 which 
he acquired on March 30. 1970. On March 15. 
1976, the entire herd is destroyed by a bliz¬ 
zard and on March 20. 1976. B receives in¬ 
surance proceeds of $90,000. Thus, the gain 
realized is $65,000 (that Is, the excess of the 
amount realized. $90,000. over the adjusted 
basis. $25.000). B makes no other disposition 
of farm recapture property during 1976. B 
spends $60,000 of the Insurance proceeds to 
purchase another breeding herd and re¬ 
tains cash of $30,000. The acquisition by B 
qualifies under section 1093(a)(3)(A). and 
B properly elects under section 1033(a)(3) 
(A) and the regulations thereunder to limit 
recognition of gain to $30,000 (that Is. the 
amount by which the amount realized from 
the conversion. $90,000, exceeds the coet of 
the property acquired to replace the con¬ 
verted property, $60,000). Assume that the 
amount of gain recognized under section 
1246(a)(1) is $20,000. and that as of the 
close of 1976 B has a balance of $100,000 In 
his excens deductions account (after making 
the applicable additions and subtractions 
under section 1251(b) (2) and (3) (A) which, 
under paragraph I to» of | 1.1251-3, la com¬ 
puted by treating the $20,000 of gain to 
which section 1245 applies as groat income 
derived from the trade or bualneas of farm¬ 
ing) . The amount of gain recognized as ordi¬ 
nary income under section 1261(c)(1) is 
$10,000. computed as follows: 

(1) Amount of gain under section 
1261 ( 0 ) (1) (determined with¬ 
out regard to subparagraph (1) 
of this paragraph): 

(a) Portion of gain realized 
($65,000) in excess of amount 
recognized as ordinary In¬ 
come under section 1246(a) (1) 


($20.000). $45.000 

(b) Excess deductions account 

balance_ 100.000 

(c) Lower of (a) or (b)_ 46.000 


(2) Limitation in subparagraph 
(1) of this paragraph: 

(a) Gain recognized (determined 
without regard to section 

1251) . 30. 000 

(b) Minus: Gain reoognlscd as 

ordinary tnootnc under section 
1245(a)(1) . 20.000 


(c) Difference ___ 10. 000 


(3) Lower erf line (l)(c) or line 

(2) (c) .. 10. 000 


(4) Application to single disposition 
of farm recapture property of one class 
and property of different class . (1) If 
upon & sale of form recapture property 
of one class gain would be recognized 
under section 1251(0(1). and If such 
farm recapture property together with 
property of a different class or classes la 
disposed of in a single transaction in 
which gain is not recognized in whole or 
in port under section 1031 or 1033 (with¬ 
out regard to section 1251(c) (1)). then 
rules consistent with the principles of 
paragraph (d)(6) of 3 1.1250-3 (relating 
to gain from disposition of certain de¬ 
preciable realty) shall apply for purposes 
of allocating the amount realized to each 
of the classes of property disposed of and 
for purposes of determining what prop¬ 


erty the amount realized for each class 
consists of. 

(11) For purposes of this subpara¬ 
graph. the classes of property other than 
farm recapture property’ are (a) section 
1245 property, (b) section 1250 property, 
and <c) other property. 

(ill) For purposes of tills subpara¬ 
graph. the classes of farm recapture 
property are (a) land, <b> farm recap¬ 
ture property other tii&n land which Is 
section 1245 property, and (c) farm re¬ 
capture property other than land which 
Is not section 1245 property. 

(5) Treatment of farm recapture prop¬ 
erty received in like kind exchange or 
involuntary conversion of land. See para¬ 
graph (g)(4) of this section for treat¬ 
ment of farm recapture property re¬ 
ceived upon a disposition of land In a 
transaction described in subparagraph 
< 1 > of this paragraph. 

(e> Partnerships. (Reserved! 

(f) Property transferred to controlled 
corporation, lReserved 1 

(g) Treatment of land received by a 
transferee in a disposition by gift and 
certain tax-free transactions —(1) Gen¬ 
eral rule. If farm recapture property 
which Is land is disposed of In a trans¬ 
action which Is either a gift to which 
paragraph (aMl) of this section applies, 
or a completely tax-free transfer to 
which paragraph (c)(1) of this section 
applies, then for purposes of section 
1251— 

(1) The aggregate of the deductions 
allowable under sections 175 and 182 
in respect of the land in the hands of the 
transferee immediately after the disposi¬ 
tion shall be an amount equal to the 
amount of such aggregate in the hands 
of the transferor Immediately before Uie 
disposition, 

(ID Upon a subsequent disposition by 
the transferee (including computation 
of potential gain as defined in paragraph 
(b)(2) 01) of 8 1.1251-1). such deduc¬ 
tions In the hAnds of the transferee shall 
be treated as having been allowable with 
respect to the transferee in the same tax¬ 
able year they were allowable to the 
transferor, and shall for purposes of this 
paragraph be referred to as the annual 
layers of allowable section 175 and 182 
deductions, and 

(til) If the taxable years of the trans¬ 
feror and transferee regularly end on 
different dates, then the aggregate of 
such deductions allowable for each tax¬ 
able year with respect to the transferor 
shall be treated in the hands of the 
transferee as constituting the annual 
layer for the transferee’s taxable year 
in which the taxable year of the trans¬ 
feror regularly ends. 

(2) Certain partially tax-free trans¬ 
fers. If farm recapture property which is 
land Is disposed of in a transaction (for 
purposes of this paragraph referred to as 
the "first transaction") which either is 
In part a sale or exchange and in part a 
gift to which paragraph (a)(2) of this 
section applies (for purposes of this para¬ 
graph referred to as a "bargain sale") 
or is a partially tax-free transfer to 
which paragraph (c)(1) of this section 
applies, then for purposes of section 
1251— 
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(i) The land received by the transferee 
shall consist of an “old element" and a 
“new element**, 

<ii> In respect of the old element im¬ 
mediately after the first transaction, the 
aggregate of the deductions allowable 
under sections 175 and 152 (which shall 
pass over in annual layers as described 
in subparagraph (1) (11) of this para¬ 
graph) in respect of the land which are 
attributable to such old element shall 
be an amount equal to the amount of 
such aggregate in the hands of the trans¬ 
feror immediately before the first trans¬ 
action, minus the aggregate of the gain 
recognized under section 1251(c)(1) 
(and section 1252(a)(1). if applicable) 
by the transferor upon the first trans¬ 
action, 

(ill) (a) The amount of such gain rec¬ 
ognized under section 1251(c)(1) by the 
transferor upon the first transaction 
shall reduce (in the order of the oldest 
annual layers first) the annual layers 
of the aggregate of the allowable section 
175 and 182 deductions in a 5-year period 
which consists of the taxable year of 
such disposition and the four immed¬ 
iately preceding taxable years, and (b>, 
after applying <a) of this subdivision, 
the amount of such gain recognized 
under section 1252(a)(1) by the trans¬ 
feror upon the first transaction shall re¬ 
duce (in the order of the oldest annual 
layers first) the annual layers of the 
aggregate of the allowable (regardless 
of whether allowed) section 175 and 182 
deductions in the 10-year period ending 
with such disposition, 

Uv) If the taxable years of the trans¬ 
feror and transferee regularly end on 
different dates, then the aggregate of the 
deductions allowable for each taxable 
year with respect to the transferor shall 
be treated In the hands of the transferee 
as constituting the layer for the trans¬ 
feree’s taxable year in which the taxable 
year of the transferor regularly ends, 

(v) Immediately after the first trans¬ 
action. the transferee’s adjusted basis 
for the property sliall be allocated be¬ 
tween the old element and the new 
element— 

(a) In the case of a bargain sale, in 
the proportion that (J) the portion of 
the fair market value of the property 
transferred as a gift (le., the excess of 
its fair market value over the purchase 
price) bears to (2) the portion of the 
property not transferred as a gift <i.C-, 
the purchase price). and 

(b) In the case of property transferred 
in a partially tax-free transfer to which 
paragraph (c) (1) of this section applies, 
in the proportion that (2) the portion of 
the fair market value of the property 
received as consideration without recog¬ 
nition of gain, bears to (2) the portion 
of the fair market value of the property 
received with recognition of gain. 

(vi> If the land Is subsequently dis¬ 
posed of by the transferee (for purposes 
of this subparagraph referred to as in a 
“second transaction”), 


(a) The amount realized in the case of 
a sale, exchange, or Involuntary conver¬ 
sion (or the fair market value of the 
property in the case of any other 
disposition). 

(5) The amounts of any net capital 
improvements in respect of the property 
between the first and second transac¬ 
tions, and 

(c) The aggregate of the deductions 
allowable in respect of the property under 
sections 175 and 182 for the period be¬ 
tween the first and second transactions 

shall each be allocated (in the case of 
the amount in <c> of this subdivision, in 
annual layers) to the old element and 
the new clement in proportion to the 
adjusted basis of each such element im¬ 
mediately after the first transaction, and 
upon the second transaction the amount 
of gain which shall be recognized as 
ordinary income under section 1251(c) 
(1) shall be the sum of the separately 
computed gains for each element, com¬ 
puted under the rules of this subpara¬ 
graph, but only to the extent not in 
excess of the balance in the excess de¬ 
ductions account of the transferor in the 
second transaction at the close of his 
taxable year (after making the applica¬ 
ble additions and subtractions under 
section 1251(b) (2) and <3)(A)) t and 

(vii) If the balance referred to in sub¬ 
division (vi) of this subparagraph in the 
excess deductions account is lower than 
the sum of the separately computed gains 
for each dement, the gain recognized as 
ordinary income under section 1251(c) 
(1) shall be considered to be recognized 
in respect of the elements in the order of 
age. the oldest element first. 

(3) Examples. The provisions of sub- 
paragraphs (1) and (2 ) of this paragraph 
may be illustrated by the following 
examples: 

Example (2). Assume the same facts as In 
example (1) of paragraph (a) (4) of this sec¬ 
tion. Therefore, on the date B receives the 
land in the gift transact Ion. under subpant- 
graph (1) (1) and (11) of this paragraph, the 
aggregate of the deductions allowable under 
sections 175 and 182 In respect of the land 
in the hands of B Is the amount In the hands 
of A. $24,000. and for purposes of applying 
section 1251 upon a subsequent disposition 
by B (including the computation of potential 
gain) such deductions In the bauds of B 
shall be treated as allowable In the same year 
m they were allowable to A. Thus, In respect 
to the land In the hands of B. the annual 
layers of allowable section 175 and 182 de¬ 
ductions ore $21,000 and $3,000 for 1071 and 
1075 respectively. 

Example (2). Assume the same facts os In 
example (2) of paragraph (a) (4) of this sec¬ 
tion. Therefore, under subparagraph (2)(!) 
of this paragraph, on March 2, 1970. the date 
B receives the land tn the part-eale-part- 
gift transaction. It consists of on old ele¬ 
ment and a new element. Since B paid 
$50,000 for the entire paroel of land, an 
amount in excess' of A’* adjusted basis, B’s 
adjusted basis for the land is $50,000. Under 
subparagraph (2) (v) of this paragraph, B's 
adjusted basis Is allocated to the old element 
and the new element In the proportion that 
the fair market value of the portion received 


by B as a gift. $15,000 (1*., the ernes ,f tbs 
fair market value, $55,000, over the purciuus 
price. $50.000). beam to Ihe fair mart:*: rtUut 
of the portion received by B as a purchase 
(I*., the purchase price). $50,000. Thu\ Bt 
adjusted basis for the old element is $1153$. 
Le.. $50,000. multiplied by the fraction 
$15.000/($15,000 plus $50,000), and BN «j. 
Justed basis for the new element is $38,461 
l e . $50,000. mill Up! ted by the ftnethm 
$50.000/($15,000 plus $50,000). The aggregate 
of the allowable section 175 and 182 deduc¬ 
tions In respect of the old element ox the 
land In the hands of B. determined as of 
the date of receipt by B. la $14,000 rd» 
aggregate In the hands of A, $24,000. which 
Is composed of $21,000 for 1971 and 13.000 
for 1975, reduced by the sum of the gala 
recognized as ordinary lnoome under sccuca 
1251(c)(1), $3,000, and under section 1353 
(a)(1), $7,000). See subparagraph (2)(ti) oi 
this paragraph and example (2) of paragraph 
(a)(4) of | 1.1252-2. Under subparagraph 
(2) (Ul) (s) of this paragraph, none cl Use 
$3,000 tn the annual layers of section 175 
and 182 deductions allowable to A for tbs 
taxable year of disposition and the 4 pre¬ 
ceding years pass over to B since such 93.000 
Is equal to the amount of gain recognised 
as ordinary Income to A under section 
1251(c)(1). 

Example <J)(I). Assume the same facte 
as in example (2) of this subparagraph, ex¬ 
cept that A acquired the land on January 15. 
1972. the aggregate of the section 175 and 
182 deductions allowable to A was $14,000. 
and such Aggregate $4,000 la attributable to 
1978 while the remaining $10,000 Is attrib¬ 
utable to 1974. Slnoe os of March 2, 107$. 
the date of the part-sale-part-gift transac¬ 
tion, the amount of such aggregate $14,000. 
Is lower than the excess. $25,000, of the fair 
market value of the land over its adjusted 
basis, the potential gain on the property is 
$14,000. Since the gain realized on the dis¬ 
position. $10,000. Is lower than the potential 
gain. $14,000, and also lower than the bal¬ 
ance In A*s excess deductions account at the 
end of 1978 (after making the applicable 
additions and subtractions under section 
1251(b) (2) and (3) (A)), $25,000, 

amount of gain recognised as ordinary 
come under section 1251(c)(1) Is equal to 
the entire gain realized, $10,000. Under *ob- 
paragraph (2) (111) (a) of this paragra^. tbf 
earliest annual layer (1974) of the allowftbte 
section 175 and 182 deductions of A is re¬ 
duced to zero (aggregate for 1974. 910.000. 
minus gain recognized os ordinary in-con* 
under section 1251(e) (1). $10,000) and siw* 
no gain Is recognized as ordinary income by 
A under section 1252. A*s annual layer of 
low able section 175 and 182 deductions 
1978 passes over to B. 

(11) Assume further that B moke* a stn$J* 
disposition of farm recapture property dur¬ 
ing 1980. On December 18. 1980. B srtla th* 
land for $80,000 (Us fair market value), and 
during the time B holds the land the aggre¬ 
gate of the deductions allowable under at* 
tions 175 and 182 Is $9,000 with $ 3,000 of 
such aggregate attributable to 1976. 9500 
such aggregate Attributable to 1977, llpw 
of such aggregate attributable to 1978. 92.WJ 
of such aggregate attributable to 1979. and 
the remaining $1,500 of sueh aggregate at¬ 
tributable to 1980. In addition. B mutes n* 
capital improvements on the land which tt* 
crease Its basis by $4,000 On the sale of 
paroel of land. B recognizes gain of 
os ordinary income under section 1251 (c) Uh 
computed in accordance with 
(2) of this paragraph. on the basis oT 
further facia assumed In the table below 
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Total 

Old 

elnmaut 

New* 
atari) ml 

, AikcAttiAi ratio lor Un«e (2) (a) and (e), and <3)<c): 

Adjusted bo*!* Immediately a/ter Amt transaction. . 

880,000 

111,838 

838,482 

(b) r«rcwit-... ——---— -— .. 


^ a** 

7*92 

o Oaiu r rail ml upon dlapcaitkm of land In eeeond transaction • 

*i Amount readied (lair market rain*), a* allocated.... 

Hit Adjusted back of Ur Drat tranwtioo... 

(cl Net capital Improvement*, as allocated...—.—-.. 

1*0.000 

80,000 

4.000 

118.464 

11,838 

923 

881.530 

>.402 

3,077 

(41 Gain realiiad (Uni* (2) (a) mini* aura of Uiua (2) (b) and (<s))..— 

»,ono 

8,003 

19.907 


i^l Animal layer* of allowable section 176 and W2deduction* for 1VS0and four priced ■ 
Inc taxable jr*»n foe purpneos of ?*cUon 1381, as allocated: 
hi WTfi annual layer which paaam orfr to B ......... 


(V> Allowable yearly to B: 

■ 

1971. 

IlfTW 

H«v 
hHfi 


4,000 4,000 


3,000 _ 

600 . 

I,fi00. 

2.500 _ 

1.500 . 


(d Acxrefato of line (b) allocated....... . .0,000 2,077 0,9X3 


<•1: AgfrrfaU of Unci (a) and (c)..... 13,000 *,077 t.VA 

It) Ivteotlol K»la: 

S ) Kor p**h etam'*nt (lc/wrr of line (2)(d) or (3){<1))....~.-.----- 0,001 0,9# 

) Sum of uotcoUal falna for all ctaroen-- -12.006 - -- 

fttO.McrHAMartloiks account balance at the end or lOHO (after making theaptiltaMr 

»0.lliinttt and Mibtractlona under aectkro 1281(b) (2) and (IK A)).. 10.000 .. 

u *)%U t rtcugnixed aa ordinary Inonmc under M*rtlou 1281(c)(1) by 11. low ml uf line 
«i i %), f*la) allocated to old etatnent flnit.... 10,000 8,001 3,997 


8c* example (3) of paragraph (f)(3) of 
11 1263-3 for the amount of gain recognized 
as ordinary Income under eectton 1253. 

<4> Treatment of farm recapture prop¬ 
erty received in like kind exchange or 
involuntary conversion of land. If farm 
recapture property which is land is dis¬ 
posed of in a transaction described in 
paragraph (dxl) of this section, then 
for purposes of section 1251, the rules 
of subparagraph <1) or (2) of this para- 
fraph (as the case may be) shall be 
applied by treating the acquisition of 
toe farm recapture property by the 
transferee In eitlier such subparagraph 
u if it were an acquisition of property 
Qualifying under section 1031 or 1033 by 
the transferor. 


fi hl2!>2 Statutory provision; pin from 
ditpmitkin of farm land. 


See. 1252. Coin from disposition of farm 
(a) General rule — (1) Ordinary in- 
come. Except a* othcrvrUc provided In this 
JwUon, if farm land which the taxpayer has 
held for less than 10 years is disposed of dur- 
«*T a taxable year beginning after Deoem- 
**r 31,1980, the lower of— 

1A ) The applicable percentage of the ag- 
or the deductions allowed under sec- 
173 (relating to soil and water canaer- 
mion expenditures) and 182 (relating to ex¬ 
penditure* by formers for clearing land) for 
**l*nd»ture* made by the taxpayer after 
J^ofniber 31, 1089. with respect to the farm 
land or 


The excess of— 

(i) The amount realized (In the case of 
e * ch * n 8** °r Involuntary conversion), 
* ,* niArlcet value of the farm land 
® ™ CA * 9 °f »ny other disposition), over 
• U) Th« adjusted basts of such land. 


*U be treated os gain from the sale or 
of property which is neither a capi- 
m lu ^ t n °r property described In oecUon 
witi", uc ® R*i n shall be recognized not- 
w »uutanding any other provision of thU 


subtitle, except that this section shall not 
apply to the extent section 1251 applies to 
such gain. 

(2) Farm land. For purposes of this sec¬ 
tion. the term “farm land'* means any land 
with respect to which deductions have been 
allowed under sections 175 (relating to soil 
and water conservation expenditures) or 182 
(relating to expenditures by farmers for 
clearing land). 

(3) Applicable percentage. For purposes 
of this section — 


If the farm land is dis- The applicable per- 
ponod of— centage la— 


Within 5 years after 
the date It was ac¬ 
quired. 

Within the sixth year 
after It wo* acquired 

Within the seventh 
year after It was ac¬ 
quired. 

Within the eighth 
year after it was ac¬ 
quired . 

Within the ninth year 
after It was acquired. 

10 years or more after 
it was acquired. 


100 percent. 

80 percent. 
60 percent. 

40 percent. 

20 percent. 
0 percent. 


(b) Specie/ rules Under regulations pre¬ 
scribed by the Secretary or his delegate, 
rules similar to the rules of section 1245 
shall be applied for purposes of this section. 


(Sec. 1252 as added by sec. 214(a), Tax Re¬ 
form Act 1089 (83 Stat 572) I 


§ 1.1252—I General rule for treatment 
of gain from deposition of farm land. 

<a> Ordinary income —(1) General 
rule. <i) Except as otherwise provided in 
this section and 9 1.1252-2, If farm land 
is disposed of during a taxable year be¬ 
ginning after December 31. 1969, then 
under section 1252(a)(1) there shall be 
treated as gain from the sale or exchange 
of property which is neither a capital 
asset nor property described in section 


1231 (that is. shall be recognized as 
ordinary income) the lower of— 

(a) The applicable percentage of the 
amount computed in subdivision (il) of 
this subparagraph, or 

(b> The amount computed in sub¬ 
division (iii) of this subparagraph. 

(il) Tlic amount computed in this sub¬ 
division Is an amount equal to¬ 
la) The aggregate of the deductions 
allowed, In any taxable year any day of 
whieh falls within the period the tax¬ 
payer held (or is considered to have 
held) the farm land, under sections 175 
(relating to soil and water conservation 
expenditures) and 182 (relating to ex¬ 
penditures by fanners for clearing 
land) for expenditures paid or incurred 
after December 31, 1969, with respect 
to the farm land disposed of, minus 

( b) The amount of gain recognized as 
ordinary income under section 1251(c) 

(1) (relating to gain from disposition of 
property used in farming where farm 
losses offset nonfarm Income) upon such 
disposition of such land. 

(ill) The amount computed in this 
subdivision is an amount equal to— 

(a) The gain realized, that is. the ex¬ 
cess of the amount realized (in the case 
of a sale, exchange, or involuntary con¬ 
version) or the fair market value of the 
farm land (in the case of any other dis¬ 
position). over the adjusted basis of the 
farmland, minus 

<b) The amount of gain recognized as 
ordinary income under section 1251(c) 
(1) upon such disposition of such land. 

(iv) If a deduction under section 175 
is allowed In respect of the farm land 
disposed of for a taxable year every day 
of which falls within the period after 
the taxpayer held (or is considered to 
have held) the farm land, and if the 
deduction is attributable to expenditures 
paid or incurred after December 31, 1969, 
with respect to such land during the 
period the taxpayer held (or Is considered 
to have held) the land, then the amount 
of such deduction shall be applied to in¬ 
crease the amount computed (without 
regard to this subdivision) under sub¬ 
division (ii> (a) of this subparagraph. 

(2) Application of section . Any gain 
treated as ordinary Income under sec¬ 
tion 1252(a)(1) shall be recognized as 
ordinary income notwithstanding any 
other provision of subtitle A of the Code. 
For special rules with respect to the ap¬ 
plication of section 1252. see 9 1.1252 2. 
For the relation of section 1252 to other 
provisions sec paragraph <d> of this sec¬ 
tion. 

(3) Meaning of terms . For purposes of 
section 1252— 

(i) The term ' farm land" means any 
land with respect to which deductions 
have been allowed under section 175 or 
182. See section 1252(a) (2). 

(ID The period for which farm land 
shall be considered to be held shall be 
determined under section 1223. 

(Hi) The term “disposition" shall have 
the same meaning as in paragraph (a) 
(3) of 9 1.1245-1. 
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(iv) The applicable percentage shall 
be determined as follows: 


If the farm land is dis¬ 
posed of— 

Within 5 years after the 
date It was acquired. 

Within the sixth year 
after it was acquired. 

Within the seventh year 
after It was acquired. 

Within the eighth year 
after it was acquired. 

Within the ninth year 
after it was acquired. 

Within the 10th year 
after it was acquired 
and thereafter. 


The applicable 
percentage 

100 percent, 

80 percent. 

CO percent. 

40 percent. 

20 percent. 

0 percent. 


(4) Portion of parcel. The amount of 
gain to be recognized a s ordinary Income 
under section 1252(a) <1> shall be deter¬ 
mined separately for each parcel of farm 
land in a manner consistent with the 
principles of subparagraphs (4) and (5) 
of 9 1.1245-l(a) (relating to gain from 
disposition of certain depreciable prop¬ 
erty) . If (i> only a portion of a parcel of 
farm land is disposed of in a transaction, 
or If two or more portions of a single 
parcel are disposed of in one transaction, 
and (ID the aggregate of the deductions 
allowed under sections 175 and 182 with 
respect to any such portion cannot be 
established to the satisfaction of the 
Commissioner or his delegate, then the 
aggregate of the deductions in respect of 
the entire parcel shall be allocated to 
each portion in proportion to the fair 
market value of each at the time of the 
disposition. 

(b) Instances of non-application —(1) 
In general. Section 1252 does not apply if 
a taxpayer disposes of farm land for 
which the holding period is in excess of 
9 years or with respect to which no de¬ 
ductions have been allowed under sec¬ 
tions 175 and 182. 

<2) Losses. Bection 1252(a)(1) does 
not apply to losses. Thus, section 1252(a) 
(l) does not apply if a loss is realized 
upon a sale, exchange, or involuntary 
conversion of property, all of which is 
farm land, nor does the section apply to 
a disposition of such property other than 
by way of sale, exchange, or Involuntary 
conversion if at the time of the disposi¬ 
tion the fair market value of such prop¬ 
erty is not greater than its adjusted basis. 

(c) Treatment of partnerships and 
partners. I Reserved.] 

<d) Relation of section 1252 to other 
provisions— (D General . The provisions 
of section 1252 apply notwithstanding 
any other provision of subtitle A of the 
Code. Thus, unless an exception or limita¬ 
tion under 9 1.1252-2 applies, gain under 
section 1252(a) (1)' is recognized notwith¬ 
standing any contrary nonrecognltion 
provision or income characterizing pro¬ 
vision. For example, since section 1252 
overrides section 1231 (relating to prop¬ 
erty used in the trade or business), the 
gain recognized under section 1252(a) (1) 
upon a disposition of farm land will be 
treated as ordinary income and only the 
remaining gain, if any, from the disposi¬ 


tion may be considered as gain from the 
sale or exchange of a capital asset if sec¬ 
tion 1231 is applicable. See example (1) 
of paragraph (e) of this section. 

(2) Nonrecognltion sections over¬ 
ridden. The nonrecognltion of gain pro¬ 
visions of subtitle A of the Code which 
section 1252 overrides include, but are 
not limited to. sections 267(d), 311(a), 
336, 337. 501(a), and 512(b)(5). See 
9 1.1252-2 for the extent to which sec¬ 
tion 1252(a)(1) overrides sections 332, 
351, 361, 371(a), 374(a), 721. 731, 1031, 
and 1033. 

(3> Installment method. Gain from a 
disposition to which section 1252(a)(1) 
applies may be reported under the 
installment method if such method is 
otherwise available under section 453 of 
the Code. In such case, the income (other 
than interest) on each installment pay¬ 
ment shall (i) first be deemed to con¬ 
sist of gain to which section 1251(c) (1) 
applies (if applicable) until all such gain 
has been reported, (11) the next portion 
(if any) of such Income shall be deemed 
to consist of gain to which section 1252 
(a)(1) applies until all such gain has 
been reported, and (ill) finally the re¬ 
maining portion (if any) of such Income 
shall be deemed to consist of gain to 
which neither section 1251(c)(1) nor 
1252(a)(1) applies. For treatment of 
amounts as interest on certain deferred 
payments, see section 483. 

<4) Exempt income. With regard to 
exempt income, the principles of para¬ 
graph (c> of 9 1.1245-6 shall be 
applicable. 

(5) Treatment of gain not recognized 
under section 1252(a) (I). For treatment 
of gain not recognized under this sec¬ 
tion, the principles of paragraph (f> of 
9 1.1245-6 shall be applicable. 

(e) Examples. The provisions of this 
section may be illustrated by the follow¬ 
ing examples: 

Example (I). Individual A uses the calen¬ 
dar year as his taxable year. On April 10, 
1975. he sells for $70,000 a parcel of farm 
land which he had acquired on January 6. 
1970, with an adjusted basis of $52,500 for 
a realized gain of $22,500. The aggregate of 
the deductions allowed under sections 176 
and 182 with respect to such land U $18,000 
and all of such amount was allowed for 1970. 
Under the stated facts, none of the $22,500 
gain realized Is recognized as ordinary la- 
come under section 1251(e)(1) as there Is 
no potential gain (as defined In section 1251 
(e) (B)) with respect to the farm land Since 
no gain is recognized as ordinary Income 
under section 1251(c)(1), and since the ap¬ 
plicable percentage. 80 percent, of the ag¬ 
gregate of the deductions allowed under 
sections 175 and 182. $18,000, or $14,400. Is 
lower than the gain realized. $22,500. the 
amount of gain recognized as ordinary in¬ 
come under section 1252(m)(l) Is$14,400. The 
remaining $8,100 of the gain may be treated 
as gain from the sale or exchange of property 
described in section 1231. 

Example (2). Assume the same facts as In 
example (2) of paragraph (b) (0) o<f f 1.1251- 
1. Assume further that the aggregate of the 
amount of sections 175 and 162 deductions 
allowable to the M corporation Is equal to 
the amount allowed. Under paragraph (a) 

(1) of this section. $5,000 is recognized as 


ordinary Income under section 1252 >a) ri) 
upon the disposition of the land is a dirt- 
dend. computed as fallows: 

(1) Aggregate of deductions al¬ 
lowed under sections 175 and 

182 -- 118,000 

(2) Minus: Gain recognized as or¬ 

dinary income under section 1251 
<«)<») -..-— 813.000 

(3) Difference _ $5,000 

(4) Multiply: Applicable percent¬ 

age for property disposed of with¬ 
in the fifth year after it was 
acquired _ _ _ ioo% 

(5) Amount In paragraph (a)(1) 

(1) (a) of this section_ $5,000 


(6) Gain realized (fair market 
value $87,500. lees adjusted basis, 

$45,000) --- $23,500 

(7) Minus: Amount In line (2)... $13,000 


(6) Amount in paragraph (a)(1) 

(1) (b) of this section. . $ 9,500 

(9) Lower of line (5) or line (8).. $ 5,000 

The “gain realized". $22,500, minus the sum 
of the gain recognized as ordinary Income 
under section 1251(c) (1). $13,000. and under 
section 1252(a)(1). $5,000, equals $4,500. 
Assuming section 311(d) (relating to cer¬ 
tain distributions of appreciated property 
to redeem stock) does not apply, under 
section 311(a) the corporation doc* not 
recognize gain on acoount of the $4,500 
Example (3). Assume the same facts u 
in example (2) of this paragraph, except 
that M contracted to sell the land for $57,500 
which would be paid In 10 equal payment* 
of $0,750 each, plus a sufficient amount of 
interest bo that section 483 does not apply 
Assume further that the remaining gain of 
$4,600 is treated as gain from the sals or 
exchange of property described in section 
1231. M properly elects under section 453 
to report under the installment method gain 
of $13,000 to which section 1251(c)(1) sp- 
pllcs, gain of $5,000 to which section 1253 
(a)(1) applies, and gain of $4,500 to which 
section 1231 applies. Since the total gain 
realized on the sale was $22,500. the grow 
profit realized on each installment payment 
is $2,250, Le„ $6,750 x ($22,500 $67,500). Ac¬ 
cordingly, the treatment of the Uxome to 
be reported on each installment payment 
Is as follows: 


Payment No. A ppUcabto •rctioe* 


mi f ist itst 



Total*. 13,000 A $00 


§ 1.1252-2 Special rules. 

(a) Exception for gifts—(l) General 
rule . In general, no gain shall be recog¬ 
nized under section 1252(a)(1) upon » 
disposition of farm land by gift. For pur¬ 
poses of sec tion 1252 and this paragraph, 
the term “gift” shall have the same 
meaning os In paragraph (a> 
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I 1.1245 —4 and, with respect to the ap¬ 
plication of this paragraph, principles 
illustrated by the examples of para¬ 
graph <a>(2) of ft 1.1245-4 shall apply. 
For reduction In amount of charitable 
contribution In case of a gift of farm 
land, see section 170(e) and the regula¬ 
tions thereunder. 

(2) Disposition in port a sale or ex¬ 
change and in part a gift. Where a dis¬ 
position of farm land is in part a sale or 
exchange and in part a gift, the amount 
of sain which shall be recognized as 
ordinary income under section 1252 
(a)(1) shall be computed under para¬ 
graph (a)(1) of | 1.1252-1. applied by 
treating the gain realized (for purposes 
of paragraph (a) (1 > (ill) (a) of ft 1.1252- 
1) as the excess of the amount realized 
over the adjusted basis of the farm land. 

(3) Treatment of farm land in hands 
of transferee . Sec paragraph (f) of this 
section for treatment of the transferee 
in the case of a disposition to which this 
paragraph applies. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (1). On March 2. 1976. A. a 
calendar year taxpayer, make* a gift to B of 
a parcel of land having an adjusted basis 
of MO, 000. a fair market value of #65.000. 
and a holding period of 6 years (A. having 
purchased the land on January 15. 1971). 
On the date of auch gift, the aggregate of 
tbe inductions allowed to A under sections 
175 and 182 with respect to the land la 
134,000 with #21.000 of auch amount attrib¬ 
utable to 1971. Upon making the gift. A 
recognises no gain under section 1251(e)(1) 
or section 1252(a)(1). 6ce paragraph(a) (1) 
of | 1.1251-4 and subparagraph 1 of this 
paragraph. For treatment of the farm land 
to the hands of B. see example (1) of parn- 
fraph (f)(3) of this section. Far effect of 
the gift on the excess deductions accounts of 
A and of B. see paragraph (e) (2) of 

I I 1251-2. 

lx ample (2). (1) Assume the same facta 
“ in example (1). except that A transfers 
the land to B for #50,000. Thus, the gain 
rwuired la #10.000 (amount reamed. #50,000, 
minus adjusted basis, #40.000). and A has 
made a gift of #16.000 (fair market value, 
•65,000, minus amount realised, #50.000). 

(11) Upon the transfer of the land to B, 
A recognises, #3.000 of gain under section 
1251(c) (1) , 8co example (2) of paragraph 
(A) (4) of | 1.1251-4. Thus. A recognizes 
•7.000 as ordinary Income under section 1252 
(*)(1), computed under subparagraph (2) 
of this paragraph os follows : 

(1) Aggregate of deductions &1- 
i'^ed under sections 175 and 

182 .. 

(*i Minus: Gain recognised as 
«r>1!nary Income urider section 
»*! (c)(1).. 

(2) Difference _ 

(4) Multiply: Applicable per cent- 
*7® for land dlspoeed of within 
euth year after it was acquired-- 
(5[ Amount In paragraph (a)(1) 

<!)(«) of 11.1252-1 . . . 


#24,000 

#3.000 

• 21,000 

A0« 

#16.800 


16) Gain realized (see subdl 
<*) of this example)...... 

7j Minus: Amount In line ( 

<»<b> of | 1.1363-1. ,pp» 
accordance with subpor* 
(2) of this paragraph_ 


#10.000 

#3,000 


#7,000 


lower of line (5) or line (8).. #7, 000 


Thus, the entire gain realized on the transfer, 
#10,000, Is recognized as ordinary Income 
since that amount Is equal to the sum of the 
gain recognized as ordinary Income under 
section 1251 (0(1). #3.000. and under section 
1252(a)(1), #7,000. For treatment of the 
farm land In the hands of B, see example (2) 
of paragraph (f) (3) of this soctlou. 

tb> Exception for transfers at death — 
< 1) In general. Except as provided In sec¬ 
tion 691 (relating to income in respect 
of a decedent), no gain shall be recog¬ 
nized under section 1252(a)(1) upon a 
transfer at death. For purposes of sec¬ 
tion 1252 and this paragraph, the term 
“transfer at death" shall have the same 
meaning as In paragraph (b) of ft 1.1245 
4 and. with respect to the application of 
ttiis paragraph, principle# illustrated by 
the examples of paragraph (b)(2) of 
ft 1.1245-4 shall apply. 

(2) Treatment of farm land in hands 
of transferee. If as of the date a person 
acquires farm land from a decedent such 
person’s basis Is determined, by reason 
of the application of section 1014(a). 
solely by reference to the fair market 
value of the property on the date of the 
decedent’s death or on the applicable 
date provided In section 2032 < relating to 
alternative valuation date), then on such 
date the aggregate of the sections 175 
and 182 deductions allowed with respect 
to the farm land in the hands of such 
transferee is zero. 

(c) Limitation for certain tax-free 
transactions —(1) Limitation on amount 
of gain. Upon a transfer of farm land 
described in subparagraph (2) of this 
paragraph, the amount of gain recog¬ 
nized as ordinary income under section 
1252(a)(1) shall not exceed an amount 
equal to the excess Of any) of (i) the 
amount of gain recognized to the trans¬ 
feror on the transfer (determined with¬ 
out regard to section 1252) over (il) the 
amount (if any) of gain recognized as 
ordinary* income under section 1251(c) 
(1). For purposes of this subparagraph, 
the principle* of paragraph (c)(1) of 
ft 1.1245-4 shall apply. Thus, in the case 
of a transfer of farm land and prop¬ 
erty other than farm land in one trans¬ 
action. the amount realized from the 
disposition of the farm land (as deter¬ 
mined In a manner consistent with the 
principles of paragraph (a) (5) of 
ft 1.1245-1) shall be deemed to consist 
of that portion of the fair market value 
of each property acquired which bears 
the same ratio to the fair market value 
of such acquired property as the amount 
realized from the disposition of the farm 
land bears to the total amount realized. 
The preceding sentence shall be applied 
solely for purposes of computing the 
portion of the total gain (determined 
without regard to section 1252) which is 
eligible to be recognized as ordinary in¬ 
come under section 1252(a) (1). The pro¬ 
visions of tills paragraph do not apply to 
a disposition of property to an organi¬ 
zation (other than a cooperative de¬ 
scribed in section 521) which is exempt 
from the tax Imposed by chapter 1 of 
the Code. 

<2) Transfers covered. The transfers 
referred to in subparagraph (1) of this 
paragraph are transfers of farm land 
in which the basis of such property in 
the hands of the transferee is determined 


by reference to its basis in the hands of 
the transferor by reason of the appli¬ 
cation of any of the following provisions: 

<i) 8ectlon 332 (relating to distribu¬ 
tions in complete liquidation of an 80- 
percent-or-more controlled subsidiary 
corporation). For application of subpara¬ 
graph (1) of this paragraph to such a 
complete liquidation, the principles of 
paragraph (c)(3) of ft 1.1245-4 shall ap¬ 
ply. Thus, for example, the provisions 
of subparagraph (l’i of this paragraph 
do not apply to a liquidating distribu¬ 
tion of farm land by an 80-perccnt-or- 
more controlled subsidiary to Its parent If 
the parent's basis for the property is de¬ 
termined, under section 334(b)(2), by 
reference to its basis for the stock of 
the subsidiary. 

<li) Section 351 (relating to transfer 
to a corporation controlled by trans¬ 
feror) . 

(ill) Section 361 (relating to exchanges 
pursuant to certain corporate reorga¬ 
nizations). 

(iv) Section 371(a) (relating to ex¬ 
changes pursuant to certain receiver¬ 
ship and bankruptcy proceedings). 

(v) Section 374(a) (relating to ex¬ 
changes pursuant to certain railroad 
reorganizations). 

(vl) Section 721 (relating to transfers 
to a partnership in exchange for a part¬ 
nership interest). See paragraph (e> of 
this section. 

(vii) Section 731 (relating to distribu¬ 
tions by a partnership to a partner). For 
special carryover of basis rule, see para¬ 
graph (e) of this section. 

(3) Treatment of farm land in the 
hands of transferee . See paragraph (f) of 
this section tor treatment of the trans¬ 
feree in the case of a disposition to which 
this paragraph applies. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the fol¬ 
lowing examples: 

Example (1). On January 4, 1975. A. an In¬ 
dividual calendar year taxpayer, owns a par¬ 
cel of farm land, which he acquired on 
March 25. 1970. having an adjusted basis 
of #15.000 and a fair market value of #40,000. 
On that date he transfers the parcel to cor¬ 
poration M in exchange for stock In the cor¬ 
poration worth #40.000 in a transaction qual¬ 
ifying under section 351. On the date of 
such transfer, the aggregate of the deduc¬ 
tions allowed under sections 175 and 182 
with respect to the land Is #18,000. Without 
regard to section 1252. A would recognize no 
gain tinder section 351 upon the transfer 
and M’s basis for the land would be de¬ 
termined under section 382 (a) by reference 
to Its basis In the hands of A. Thus, m a 
result of the disposition. no gain Is recog¬ 
nised as ordinary income under section 1251 
(e)(1) or secUon 1252(a)(1) by A since the 
amount of gain recognised under such sec¬ 
tions is limited to the amount of gain 
which Is recognized under section 351 (de¬ 
termined without regard to sections 1251 
and 1252). See paragraph (c) (1) of ft 1.1251-4 
and subparagraph (1) of this paragraph. For 
treatment of the farm land in the hands of 
B. see paragraph (f)(1) of this section. For 
effect of the transfer on the excess deduc¬ 
tions account of A and of B. see paragraph 
(e)(1) of I 1.1251-2. 

Example (2). Assume the same facts in 
example (1). except that A transferred the 
land to M for stock in the corporation worth 
#32.000 and #8,000 cash. The gain realised 
Is #25,000 (amount realised. #40.000. minus 
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adjusted ba$is. •15,000) Without regard to 
section 1352. A would recognize $8,000 of 
gain under section 361(b). Assume further 
that no gain U recognized a® ordinary In- 
come under section 1261(c)(1). Therefore, 
iince the applicable percentage. 100 percent, 
of the aggregate of the deduction® allowed 
under section* 175 and 182, $18,000. la lower 
than the gain realized. $25,000. the amount 
of gain to be recognized as ordinary income 
under section 1252(a)(1) would he $18,000 
If the provisions of subparagraph < 1) of this 
paragraph do not apply. Since under section 
351(b) gain In the amount of $8,000 would 
be recognized to the transferor without re¬ 
gard to section 1252, the limitation provided 
in subparagraph <l) of thii paragraph limit® 
the gain taken into account by A under 
section 1262(a)(1) to $8,000. 

Etample (3). Assume the same fact® &s In 
example (3). except that $6,000 of gain la 
recognized as ordinary income under sec¬ 
tion 1261(c) (1). The amount of gain rec¬ 
ognized a* ordinary Income under section 
1252(a) (1) is $3,000 computed as follows: 

< 1) Amount of gain under section 
1252(a)(1) (determined without 
regard to subparagraph (I) of this 
paragraph): 

(a) Aggregate of deductions al¬ 
lowed under section® 176 and 

182.....$18,000 

(b) Minus: Oalti recognized a® 

ordinary Income under section 
1261(c)(1) .. $5,000 

(c) Difference..$13,000 

(d) Multiply: Applicable per¬ 
centage for property disposed 
of within the fifth year after it 

was acquired___ 100% 


(e) Amount in paragraph (a) 

(lHIMfl) of f 1.1262-1.$13,000 


(f9 Gain realized (amount real¬ 


ized $40,000. lew adjusted 

basis. $15.000).. $25,000 

(g) Minus: Amount in line (b)^ $ 6,000 

<h) Amount in paragraph (a) 

(1) (1) (6) of M l252-1. $20,000 


{it Lower of line (e) or (h)_$13,000 


(2) Limitation in subparagraph 

(I) of this paragraph; 

(a) Gain recognized (deter¬ 

mined without regard to sec¬ 
tion 1262)_ $8,000 

(b) Minus: Gain recognized as 

ordinary income under section 
1261(c)(1) $5,000 

(cl Difference_ $3,000 


(3) Lower of line (1)0) or line 

(2) (c) . $3,000 

Thus, the entire gain recognized under sec¬ 
tion 351(b) (determined without regard to 
sections 1251 and 1262), $8,000, is recognized 
a® ordinary lnnome since that amount Is equal 
to the sum of the gain recognized os ordinary 
Income under section 1261(c) (1). $5,000, and 
under section 1263(a)(1). $3,000. 

(d ♦ Limitation for like kind exchanges 
and involuntary conversions’—(l) Gen¬ 
eral rule. If farm land Is disposed of and 
gain (determined without regard to sec¬ 
tion 1252) is not recognized in whole or 
in part under section 1031 (relating to 
like kind exchanges) or section 1033 (re¬ 
lating to Involuntary conversions), tlion 


the amount of gain recognized as ordi¬ 
nary income by the transferor under sec¬ 
tion 1262(a)(1) shall not exceed the 
sum of— 

(1) The excess (if any) of (a) the 
amount of gain recognized on such dis¬ 
position (determined without regard to 
section 1252) over (U) the amount Of 
any) of gain recognized as ordinary In¬ 
come under section 1251(c)(1), plus 
(it) The fair market value of prop¬ 
erty acquired which is not farm land and 
which is not taken into account under 
subdivision (i> of this subparagraph 
(that is. the fair market value of prop¬ 
erty oilier than farm land acquired which 
Is qualifying property under section 1031 
or 1033. as the case may be). 

(2> Examples. The provisions of sub- 
paragraph (1 > of this paragraph may be 
Illustrated by the following examples: 

Ksample it). (1) Assume the oamo fact® 
®a in example <2> <ii) of paragraph «!i i3) 
of | 1,1251-4. Assume further that the 
aggregate of the amount of section 176 and 
183 deductions allowable U equal to the 
amount allowed. Under paragraph (a)(1) of 
| 1.1252-1, $18,000 would be recognized a® 
ordinary income under section 1262(a)(1) 
(determined without regard to subparagraph 

(1) of this paragraph). computed a® follow®: 

(1) Aggregate of deductions 
allowed under sections 175 and 

182 .. 818.000 

(2 1 Minus: Gain recognized as 
ordinary Income under section 
1261(c)(1) .. 0 


(3) Difference_$18,000 

(4) Multiply Applicable percent¬ 
age for property disposed of 
within, the fifth year after It 

was acquired—..... 100% 

(6) Amount In paragraph (a)(1) 

(1) (a) of f 1.1253-1. $18,000 

(6) Gain realized (amount real¬ 
ized, $67,500. leas adjusted 

basis. $48.000).$10,600 

(7) Minus: Amount In line J2).. 0 


(8) Amount In paragraph (aid) 

(1) lb) of | 1 1262-1.$10,600 


(9) Lower of line (6) or line (8). $18,000 

(U) Although no gain was recognized 
under section 1251(c) (1) and the stock pur¬ 
chased by A for $07,500 is farm recapture 
property for purpose® of section 1251. It 1® 
not farm land for purposes of section 1262. 
Nevertheleo*. although no gain would be 
recognized under sections 1033(a)(3) and 
1261(c)(1) (determined without regard to 
section 1252), the limitation under subpara¬ 
graph (1) of this paragraph 1® $67,500 (that 
is. the fair market value of property other 
than farm land acquired which l® qualifying 
property under section 1033). Since the 
amount of gain which would be recognized 
as ordinary income under section 1252*a) (1) 
(determined without regard to subparagraph 
(1) of this paragraph), $18,000 (a* computed 
In subdivision (1) of this example), is lower 
than the amount of such limitation, $67,600. 
accordingly, only $18,000 Is recognized a® 
ordinary inoome under section 1262(a) (t). 
For determination of basis of the stock 
acquired, see subparagraph (5) of this 
paragraph. 


Example (*). (I) Assume the same facu 
as In example (l) of this aubparngroph. ex- 
oept that the cost of the stock vn $62 .roo 
(its fair market value). Thus, the amemnr 
of gain recognized on the disposition under 
section 1033(a)(3) (determined without 
gard to sections 1251 and 1252 j U $5aoo 
that is. $67,600 minus $62,500. Assume : 
ther that $6,000 (the amount of gain :«x 
nized under section 1033(a)(3) ,.> 

determined)) was recognized os ordinary 
income under section 1261(c)(1) 71 

amount of gain recognized a® ordinary m- 
come under section 1252(a)(1) u $13 om 
computed as follows: 

(1) Amount of gain under section 
1252(a) (1) (determined without 
regard to subparagraph <1) of 
this pnrsgraph) : 

(a) Aggregate of deductions 
allowed under section® 176 

and 182—--$ 18,000 

(b) Minus: Gain recognized 

a® ordinary income under 
section 1261(e)(1)_ $5. (kio 

(c) Difference .__ $13, ooo 

(d) Multiply: Applicable per¬ 
centage for property dis¬ 
poned of within the fifth 

year after It was acquired.. loo , 

(ci Amount in paragraph (a) 

(11(1) (a) of | 1.1252 l_ $13,000 


(f • Gain realized (amount re¬ 


alized, $07,600 (lea® ad¬ 
justed basis, $48,000) __$19.500 

(gi Minus: Amount In line 

(b) . $5,000 


(h) Amount In paragraph (a) 

(1) (I) (6) of 1 1.1252 1... $14,500 

(I) Lower of line (c) or (h>.. $13,000 

(2) Limitation In subparagraph 
(l) of this paragraph: 

(a) Gain recognized (deter¬ 

mined without regard to 
section 1262)_._..._ $6,000 

(b) Minus: Gain recognized 

a® ordinary income under 
section 1251(c)(1)_ $ 5 , ooo 


(c) Difference _ 0 

(d) Plus: The fair market 

value of property other than 
farm laud acquired which !■ 
qualifying property under 
section 1033_ $GV 5 >3 

(e) Sum of lines ici land (d). $62,500 

(3) Lower of line (1)(!) or line 

(2) (e) .. $13,001) 

(3) Application to single disposition of 
farm land and properly of different cla>* 
(i) If upon a >*ale of farm land gain would 
be recognized under section 1252(a) < I 
and if such land together with properf? 
of a different class or classes is disjjosed 
of in one transaction in which gain Li 
not recognized in whole or in part under 
section 1031 or 1033 (without regard to 
section 1252(a)(1)), then rules consist¬ 
ent with the principles of paragraph <d» 
(6> of 5 1.1250-3 (relating to gain from 
disposition of certain depreciable realty 1 
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thill apply for purposes of allocating the 
amount realized to each of the classes 
of property disposed of and for purposes 
of determining what property the 
amount realized for each class consists 

<tl> For purposes of this subpara¬ 
graph, the classes of pnojierty other than 
f irm recapture property (as defined in 
section 1251(e) and paragraph (a)(1) of 
j 1.1251-3) are (a) section 1245 property, 
<5) section 1250 property, and (c) other 
property. 

(Ill) For purposes of this subpara¬ 
graph. the classes of farm recapture 
property are (a) land, (b) section 1245 
property, and (c) other property. 

(4) Treatment of farm land received 
m like kind exchange or involuntary 
conversion. See paragraph (f) (4) of this 
section for treatment of farm land re¬ 
ceived by a transferor in a transaction 
described in subparagraph (1) of this 
paragraph. 

(5) Basis adjustment. In order to re¬ 
flect gain recognized under section 1252 
(s)(l) IX property is acquired in a trans¬ 
action to which subparagraph (1) of this 
paragraph applies, its basis shall be de¬ 
termined under the rules of section 
1031(d) or 1033(0. 

(e) Partnerships (Reserved 1 
<f> Treatment of farm land received 
by a transferee ia a disposition by gift 
and certain tax-free transactions —(1) 
General rule. If farm land is disposed of 
In a transaction which U either a gift to 
which paragraph (a)(1) of this section 
applies, or a completely tax-free transfer 
to which paragraph (c) (1) of this section 
applies, then for purposes of section 
1252— 

(i) The aggregate of the deductions 
allowed under sections 175 and 182 in re¬ 
spect of the land in the hands of the 
transferee immediately after the disposi¬ 
tion shall be an amount equal to the 
amount of such aggregate In the hands of 
the transferor Immediately before the 
difljxxition, and 

(11) For purposes of applying section 
1252 upon a subsequent disposition by 
the transferee (including a computation 
of the applicable percentage), the hold¬ 
ing period of the transferee shall include 
the holding period of the transferor. 

<2) Certain partially tax-free trans- 
fen. If farm land is disposed of in a 
transaction (for purposes of this sub- 
paragraph referred to as the “first trans¬ 
action”) which either Is in part a sale 
or exchange and in part a gift to which 
Paragraph (a) (2) of this section applies 
(for purposes of this paragraph referred 
to as a “bargain sale”), or Is a partially 
tax-free transfer to which paragraph (c) 
(1) of this section applies, then for pur¬ 
poses of section 1252— 

(1) The farm land received by the 
transferee shall consist of an “old ele¬ 
ment” and a “new element", 

(il) Immediately after the first trans¬ 
action— 


(o) In respect of the old element, the 
holding period of the farm land In the 
hands of the transferee shall be the some 
as it was in the hands of the transferor, 
and the aggregate of the deductions al¬ 
lowed under sections 175 and 182 shall 
be an amount equal to the amount of 
such aggregate In the hands of the trans¬ 
feror immediately before the first trans¬ 
action. minus the aggregate of the gain 
recognized under sections 1251(0 Cl) and 
1252(aHl> by the transferor upon the 
first transaction, and 

(b> In respect of the new element, the 
transferee’s holding period (for pur¬ 
poses of determining the applicable per¬ 
centage) shall not include any period be¬ 
fore he actually acquired the land, 

(ill) Immediately after the first trans¬ 
action, the transferee’s adjusted basis for 
the property shall be allocated between 
the old element and the new element— 

(a) In the case of a bargain sale, in 
the proportion that (!) the portion of 
the fair market value of the property 
transferred as a gift (i.e., the excess of 
Its fair market value over the purchase 
price) bears to (2) the portion of the 
property not transferred os a gift (U<* 
the purchase price). and 

<b> In the case of property transferred 
in a partially tax-free transfer to which 
paragraph (c) (1) of this section applies, 
in the proportion that (1) the portion of 
the fair market value of the property 
received as consideration without rec¬ 
ognition of gain, bears to <2> the portion 
of the fair market value of the property 
received with recognition of gain. 

(iv) If tho land is subsequently dis¬ 
posed of by the transferee (for purposes 
of this subparagraph referred to as in 
a “second transaction’'), 

(a) The amount realized in the case 
of a sale, exchange, or involuntary' con¬ 
version (or the fair market value of the 
property in the case of any other dispo¬ 
sition), 

(b> The amounts of any net capital 
Improvements in respect of the land be¬ 
tween the first and second transactions, 
and 

(c) The aggregate of the deductions 
allowed in respect of the land under sec¬ 
tions 175 and 182 for the period between 
the first and second transactions. 

shall each be allocated to the old element 
and the new element in proportion to 
the adjusted basis of each such element 
Immediately after the first transaction. 

(v) If upon the second transaction 
paragraph (g) (2) (vii) of i 1.1251-4 must 
be applied to allocate gain recognized 
as ordinary Income under section 1251 
(c)(1) to the oldest dement first (by 
reason of the amount of the balance in 
the excess deductions account), then 
such paragraph (g) (2) (vii) shall also 
apply for purposes of this subparagraph 
and 

(vi) Upon the second transaction the 
amount of gain which shall be recognized 
as ordinary income under section 1252 


(a) (1) shall be the sum of the separately 
computed gain for each element, com¬ 
puted under the rules of this subpara¬ 
graph. 

(3) Examples. The provisions of sub- 
paragraphs (1) and (2) of this para¬ 
graph may be illustrated by the following 
examples: 

Ksample (1). Assume the same facts as In 
exnmplo (1) of paragraph (a)(4) of this 
section. Therefore, on the date B receive* the 
form land In the gift transaction, under sub¬ 
paragraph (i) of this paragraph the aggre¬ 
gate of the deductions allowed under sections 
175 and 182 La respect of the farm land In 
tho hands of B Is the amount In tho hands of 
A, $24,000. and for purposes of applying 
section 1252 upon a subsequent disposition 
by B (Including a computation of the appli¬ 
cable percentage) the holding period of B 
includes the holding period of A. 

Example (2). (1) Assume the same facts os 
In example (2) of paragraph (a) <4) of this 
section. Therefore, under subparagraph 
(2) (1) of this paragraph, on the date B 
receives the farm land In the part-eale-part- 
gtft transaction U consist of an old element 
and a new element Since B paid $50,000 for 
the entire parcel of land, an amount in excels 
of A’s adjusted basis, B's adjusted basis fc* 
the land Is $50,000. Under subparagraph 
(2) (UJ) of this paragraph, B‘s adjusted basil 
Is allocated to the old element and the new 
element In the proportion that the fair mar¬ 
ket value of the portion received by B as a 
gift. $15,000. I.e., the excess of the fair market 
value, $66,000. over the pure hone price, 
$60,000 bears to the fair market value of the 
portion received by B os a purchase, 600.000. 
Thus, B‘s adjusted basis for tfve old element 
Is $11,638, U, $50,000. multiplied by the 
fraction. $18.000/($ 15.000 plus $60 0001, and 
B*s adjusted basis for the new element is 
$33,462. ie . $50,000. multiplied by the frac¬ 
tion. $50,000/(015.000 plus $60,000) . B’s hold- 
lng period for purposes of determining the 
applicable percentage for the old element 
Includes the bolding period of A while with 
respect to the new element the holding pe¬ 
riod begins as of the date of acquisition by 
B (see subparagraph (2) (11) of this para¬ 
graph) . Tli© aggregate of the section 175 and 
182 deductions allowed to B In respect of 
the did element of the farm land, determined 
os of the date of receipt by B. is $ 14,000 <th© 
aggregate In the hands of A. $24,000. reduced 
by the sum of the gain recognized as ordinary 
tncumo under section 1251(0) (1), $3,000. and 
under section 1252(a)(1). $7,000) See sub¬ 
paragraph (2) (11) of this paragraph. 

(11) Assume further that B is allowed nn 
aggregate of $6,000 of deductions under sec¬ 
tions 175 and 182 during the period he holds 
the farm land, and of such aggregate $4,500 
to attributable to 1976 and $1,600 is attribut¬ 
able to 1977: that B makes net capital Im¬ 
provement* cm the land which increase lie 
boats by $3,000; that B recognizes gain or 
$4,000 os ordinary income under section 1251 
(o) (1) upon selling the farm land for $80,000 
Qn December 16. 1978: and that of the $4,000 
gain recognized os ordinary income under 
section 1261(c) (1). oil of such sum Is attrib¬ 
utable to the old ciomont. On the sale of the 
entire farm land. B recognizes gain on tho 
old and new elements respectively of $7,834 
and $10,166 ss ordinary lnoome under sec¬ 
tion 1262(a) (I), computed under paragraph 
(a)(1) of | 1.1252-1 and subparagraph (2) of 
this paragraph on follows: 
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Total 

OW 

fhnifWt 

New 

eleihaal 

(1) Allocation ratio for Unee f?Hb). (7)(a). (7)(b), nod (7)(<): 

(a) Adjusted bads Immediately after Orst Iran .action.. 

1*0,000 

$11,531 
J3 Os- 

$35,403 
74 W% 

<b) Percent...—......... 

GO Axcr*W»te of deduction* allowed under section* 17$ and 152. 

<A* of date of receipt of farm land by IS.. _ 

(b) After aquldtlon by I), a* allot-aled 

$14,000 

$0,000 

114.000 
tim 

$0 

$4.51* 


(3) Mltiua: Gala recuentxed at ordinary la'inne imd-r ii<>n 1261 (<?)(!) .. 

HUGO 

m m 

$4,000 

H.4IA 

$0 

(4) lJlilcreufC (Une (*)(<*.) minus line ($)).... ... 


$1I.5A5 

40S 

I4.U15 

<$) Multiply by appro print* apfilh’abW r*oreenUuf» fur element disposed of 
Within «t*rined yrmt after II «n ruondared acquired: 
r.tfhth year ...... 


boeuul par ...... 


HJU^ 

$s. m 

($) Amount In pomcrattb (a)(1) <D(a) wf 1 1 I3S2-I _....__ _ 


iv, m 

(7) Gain rralUrd: 

(a) Ainoiint rcalUud. u aliocalcd .. .. . 

lb) Adjusted bads After firnt tuuv Arthur, an allocated. 

P*J Set capful iinprtfvmMtuU, n* allocated . 

$60,000 

$*o.ouo 

$5,000 

I1A.M4 

tlb&OH 

fftt! 

$0(.83$ 

A3\4di 

tlx* 

(d) Gain rmdlied Ulna (a) tntau* nun of lino* (b) and (c» -- r __ 

(•) Total gain reamed .. .. T - Tt - t M r ,... 


$0,234 

SSI. TOO 

(A) Minus amount In line (.1)........ 

$4,000 

F» 

(0) Amount In peropraph (<0(l)(ll<$) of | 1.1253 1, applied In accnrdanre with 
paragraph (nJ (4) or ibla aaelian....... 


$2.2X4 

$J0,706 

(10) Gain mwfndaed a* ordinary Inruns under w*rtwm 1253 (a)(1): 

(a) For each oiouu ul lower of Hue (<U or tin* ?>) .. . 


$2,254 

$4.01$ 

(b) For ill rtleiiiwils ..... .. 








With respect to the property, the total gain 
realised, $27,000, minus the sum of vho total 
gain recocnlzed as ordinary income under 
section 1201(c) (I), $4,000. and under mo* 
tion 1262(a) (1). $6,840. equals $16,161. Con¬ 
sequently. $16,161 may be treated as gain 
ftvnn tho sale or exchange of property de¬ 
scribed in section 1231. 

Example ( 3 ). Assume the same facta as 
In example (3) of paragraph (g)(3) of 


With respect to the property, the total gain 
realised, $27,000. minus the sum of the total 
gain recognised as ordinary income under 
Election 1251(c)(1). $10,000, and under sec¬ 
tion 1262(a) (1), $2,941, equals $14,060. Con¬ 
sequently, $14,050, may be treated as gain 
from the sale or exchange of property 
described In section 1231. 


I 1.1261-4. Assume further that the aggregate 
of the amount of section 176 and 182 deduc¬ 
tions allowable la equal to the amount al¬ 
lowed. On the sale of the farm land, B recog¬ 
nises gain on the old and new elements 
respectively of ssero and $3,000 as ordinary in¬ 
come under section 1252(a)(1), computed 
under paragraph (a)(1) of | i.1362-a and 
subparagraph (2) of this paragraph as 
follows: 


(4) Treatment of farm land received 
in Uke kind exchange or involuntary 
conversion , IT farm land U disposed of 
In a transaction described tn paragraph 
(d) (1) of this section, then for purposes 
of section 1252, the rules of subpara¬ 
graph (1) or (2) of this paragraph (as 


the case may be) shall be applied by 
treating the acquisition of the farm land 
by the transferee In either such subpara¬ 
graph as if it were an acquisition of prop- 
erty qualifying under section 1031 or 
1033 by the transferor. 

<g) Disposition of farm land not spe¬ 
cifically covered. If form land is disposed 
of in a transaction not specifically 
covered under f 1.1252-1 and this sec¬ 
tion. then the principles of section 1245 
shall apply. 

|FR Doc.71-18615 Filed 12 27-71:8:45 am] 


DEPARTMENT OF AGRICULTURE 

Consumer and Marketing Service 
C 7 CFR Part 907 ] 

NAVEL ORANGES GROWN IN 
ARIZONA AND CALIFORNIA 

Proposed Expenses and Rate of Ai- 
scssmont and Carryover of Unex¬ 
pended Funds 

Consideration is being given to the 
following proposals submitted by the 
Navel Orange Administrative Committee, 
established undo* marketing agreement, 
as amended, and Order No. 807. ts 
amended (7 CFR Part 907; 35 Fit- 
16359), regulating the handling of Navd 
oranges grown in Arizona and designated 
part of' California, effective under the 
applicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U6.C. 601-674). as the 
agency to administer the terms and pro¬ 
visions thereof: (1) That the expenses 
that are reasonable and likely to be In¬ 
curred by the Navel Orange Administra¬ 
tive Committee during the period from 
November 1, 1971 through October 31. 
1972. will amount to $374,200; <2> that 
there be fixed, at $0,013 per carton of 
oranges, the rate of assessment payable 
by each handler in accordance with 
i 007.41 of the aforesaid marketing 
agreement and order; and (3) that un¬ 
expended funds in excess of exjtfnse* 
Inc urred during tho fiscal year and 
ended October 31,1971, In the amount of 
$28,325, be carried over as a reserve in 
accordance with 5907.42 of the said 
marketing agreement and order. 

All persons who desire to submit writ¬ 
ten data, views, or arguments in con¬ 
nection with the aforesaid proposals 
should Ale same in quadruplicate with 
the Hearing Clerk. UJS. Department of 
Agriculture, Room 112, Administration 
Building, Washington. D C. 20250. not 
later than the 10th day after publication 
of this notice in the Fzderal Rxcistix- 
All written submissions made pursuant to 
this notice will be made available for 
public Inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)), 

Dated: December 22,1971. 

Paul A. Nicholson. 

Deputy Director ; Fruit and Veg¬ 
etable Division, Consumer and 
Marketing Service . 

(TO Doc.71-18906 Piled 12-27-71:8:50 sm) 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Public Health Servico 
142 CFR Part 51 a] 

DENTAL HEALTH 

Special Project Grants for Children 

Notice is hereby given that the Ad¬ 
ministrator. Health Services and Mental 
Health Administration, witli the approval 
of the Secretary of Health. Education, 
and Welfare, proposes to add Subpart C 
to Part 51a of the Public Health Service 
regulations <42 CFR Part 5la> governing 
the award of grants for dental health 
projects, as set forth below. The present 
Part 51a, entitled “Special Project Grants 
for Family Planning Services/* Is to be 
redesignated as Subpart B of such Part 
51a. and Subpart A thereof is to be 
reserved. 

The proposed Subpart C implements 
the authority to make project grants for 
dental health services to children as set 
forth In section 510 of the Social Security 
Act. 42 US.C. 710. Public Law 90-248. 

Written comments concerning the pro¬ 
posed amendments are invited from in¬ 
terested persons. Inquiries may be ad¬ 
dressed. and data, views, and arguments 
relating to the proposed regulations may 
be presented In writing, In triplicate, to 
the Director. Maternal and Child Health 
Services, Room 12-05. Health Services 
and Mental Health Administration, 5600 
Fishers Lane. Rockville. MD 20852. All 
comments received in response to this 
notice will be available for public inspec¬ 
tion in tiie above-named office on week¬ 
days between the hours of 8:30 a.m. and 
5 p.m. Consideration will be given to all 
relevant material received not later than 
30 days after publication of this notice 
In the Federal Recistrr in preparing the 
final version of the regulations. 

It is therefore proposed to amend 
Chapter I of Title 42 In the manner set 
forth below. 

Dated: September 23.1971. 

Vernon E. Wilson. 
Administrator , Health Services 
and Mental Health Administration. 

Approved: December 18,1971. 

Elliot h . Richardson, 

Secretary . 

E The Title of Part 51a of Title 42 la 
amended to read as follows: 

PART 51a—GRANTS FOR MATERNAL 
AND CHILD HEALTH AND CRIPPLED 
CHILDREN’S SERVICES 

„ 2 - The present Part 51a is redesignated 
** Subpart B of Part 51a. entitled "8pe- 
3 Project Grants for Family Planning 
services,* and the sections thereof 
'Presently §| 51a.l through 51&.20) re- 
numbered S{51a.201 through 61a.220, 
r^Peettvely. 

3. Subpart A of Part 51a is reserved. 
.A ^ new Subpart C of Part 61a Is 
&ade<L to read as follows: 
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Subport C—Special Project Grant* for Dental 
Health of Children 

6«J. 

& 1 a. 30 1 Applicability. 

51*202 Definition*. 

51*203 Eligibility. 

51*.304 Application for a grant. 

51*205 Project requirement*. 

61*205 Research. 

51* 307 Evaluation and grant award. 

51*308 Payment*. 

51*209 Use of projoct fund*. 

51*210 Civil right*. 

51*211 Confidentiality. 

61 a.312 1 nventlons and discorerlea. 

61*213 Publication* and copyright. 

51*214 Oran tec accountability. 

51*216 Record*, report*, and Inspection. 
61*216 Additional condition*. 

61*217 Early termination and withholding 
of payments. 

Authority : The provlalon* of thl* Subpart 
C Uwued under ®oc. 1102, 49 8tat. 647; 42 
US.C. 1302; see. 610, 81 8tat. 927; 42 US.C. 
710. 

§ 51 301 ApplimbtlUy. 

The regulations in this subpart are ap¬ 
plicable to the award of grants under 
section 510 of the Social Security Act 
<42 U.S.C. 710) to promote the dental 
health of children and youth of school 
or preschool age. particularly In areas 
with concentrations of low income 
families. 

§ 51*.302 Definition*. 

As used in this subpart: 

<a> "Act** means the Bocial Security 
Act, as amended. 

<b> “Secretary” means the Secretary 
of Health, Education, and Welfare and 
any other officer or employee of the De¬ 
partment of Health. Education, and Wel¬ 
fare to whom the authority involved has 
been delegated. 

<c) ‘‘State” means one of the 50 States, 
the District of Columbia, Puerto Rico, the 
Virgin Islands, and Guam. 

<d> ‘‘Nonprofit private agency, institu¬ 
tion. or organization** means an agency. 
Institution, or organization, no part of 
the net earnings of which inures or may 
lawfully Inure to the benefit of any 
private shareholder or individual. 

§ 3In.303 Eligibility. 

To be eligible for a grant under tills 
subpart, an applicant must be (a) the 
State health agency of a State; <b) with 
the consent of such State agency, the 
health agency of any political subdivi¬ 
sion of the State; or (c) any health 
oriented public or nonprofit private 
agency, institution, or organization 
which has the capability of providing 
dental core. 

g 51 a.30 i Application for * grant. 

(a) An application for a grant under 
this subpart shall be submitted to the 
Secretary in such fonn and manner and 
at such time as the Secretary may pre¬ 
scribe/ The application shall contain a 


* Application* and Instruction* may be ob¬ 

tained from the Regional Health Director of 
the Health Service* and Mental Health Ad¬ 
ministration at the Regional Office of the 
Department of Health, Education, and Wel¬ 
fare for the region In which the project is 
to be conducted. 
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full and adequate description of the proj¬ 
ect and of the manner in which the ap¬ 
plicant intends to conduct the project 
and carry out the requirements of this 
subpart, and a budget and Justification 
of the amount of grant funds requested, 
and such other pertinent information as 
the Secretary may require. 

<b) The application shall be executed 
by an individual authorized to act for 
the applicant and to assume on behalf 
of the applicant the obligations Imposed 
by the regulations of this subpart and 
any additional conditions of the grant. 

§ 5 In. 305 Project requirement*. 

An approvable application must con¬ 
tain each of the following; 

(а) Assurances that; 

<1) Services will be made available. 

(1) Without the imposition of any 
durational residence requirement; 

<ii) With respect for the dignity of the 
individual: 

(ill) Without any requirement that 
there be a court commitment; 

<Iv> Without regard to religion, sex. 
or creed. 

(2) In cases involving treatment, cor¬ 
rection of defects or aftercare provided 
under the project, services will be made 
available only to children who would not 
otherwise receive such services because 
they are from low-income families or for 
other reasons beyond their control. In 
determining such eligibility the grantee 
shall consider the family’s size and in¬ 
come, the medical diagnosis, the costs of 
required care and the family’s other 
financial responsibilities. 

(3) Under special circumstances, serv¬ 
ices will be made available to certain 
patients from outside a project area or 
age group designated in the approved 
project plan If the project director con¬ 
siders that it will best promote the pur¬ 
poses of the project and section 510 of the 
Act. 

<4> In the case of hospital care or 
proa theses, services will be made avail¬ 
able only to persons who are receiving 
services provided for or arranged by the 
project in accordance with its standards 
and policies. 

(5) No charge will be made to any 
person for services under the project, 
except to the extent that payments will 
be made by a third party (including a 
government agency) which is authorized 
or is under legal obligation to pay such 
charges. Where the cost of care and 
services furnished by or through the 
project is to be reimbursed under Title 
XIX of the 8ociai Security Act. a writ¬ 
ten agreement with the Title X3X agency 
is required. Reimbursement may be 
either to the project or. in lieu thereof, 
directly to the provider in accordance 
with the above referred to agreement. 

(б) All services purchased for project 
patients will be authorized by the proj¬ 
ect director or his designee on the proj¬ 
ect staff. 

(7) The reasonable cost of inpatient 
hospital care provided In connection 
with the conduct of the project will be 
paid in accordance with standards ap¬ 
proved by the Secretary. 

<8) Determination of eligibility for 
services under the project will be made 
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by the project director or someone on 
the project staff designated by him, and 
shall be In accordance with the Act. and 
the policies and procedures promulgated 
thereunder and In accordance with the 
approved project. 

(9) The project wtU be under the di¬ 
rection of a single project director, re¬ 
sponsible for the overall direction of the 
project who shall be a full time employee 
of tho project: Provided, That, the Sec¬ 
retary may In particular cases, approve 
the appointment of a director who Is em¬ 
ployed less than full time where the 
Secretary finds that such appointment is 
consistent with tho purposes of the 
program. 

(b) Provision for comprehensive den¬ 
tal care and sendees, including diagnosis, 
screening, preventive services, treat¬ 
ment. correction of defects, and after¬ 
care. In determining whether compre¬ 
hensive dental care and services will be 
provided the Secretary will consider, 
among other things, the following: 

(1) Existing practices. 

(2) Coordination and continuity of 
care and sendees. Including active fol- 
low-up of cases. 

(3) Procedures utilized to reach chil¬ 
dren In need of such services such as. 
publicity, provision of services at schools, 
community centers, and other places 
where concentrations of eligible children 
may be found. 

(4) The degree of coordination with, 
and utilization of other State or local 
health, welfare, and education programs, 
as well as other federally supported 
health service programs. 

(c) A description of the methods to be 
utilized by the grantee in establishing 
the rates of payment for dental care 
(which may Include payments on a 
prepaid capitation basis) including 
speciality services, prostheses and appli¬ 
ances, and aftercare, and a substantia¬ 
tion of the fact that the rates are rea¬ 
sonable and necessary to maintain 
standards relating to the provision of 
services established pursuant to $ 51a - 
307. Grantees will enter into agreements 
with providers of services and will main¬ 
tain a schedule of rates for such services. 

<d) A description of the standards re¬ 
quired for personnel and facilities uti¬ 
lised In the provision of services under 
the program. These standards for per¬ 
sonnel and facilities must (1) be tlioee 
which are found upon Investigation by 
the grantee to be best adapted for the 
attainment of the specific purposes of 
the project, (2) assure a reasonably 
high standard of care, and (3) be in sub¬ 
stantial accord with national standards 
as accepted by the Secretary or stand¬ 
ards prescribed by the Secretary. How¬ 
ever. if a project is planned for an area 
in which It is not possible to meet stand¬ 
ards accepted or prescribed by the 
Secretary, the best available resources 
must be used, and steps must be taken 
to improve core. In such case, the appli¬ 
cation must include a description of such 
proposed remedial action. 

§ 5 la.306 Rc^anli. 

In addition to the project require¬ 
ments imposed by f 51 a.305. an approv- 
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able project may Include research look¬ 
ing toward the development of new 
methods of diagnosis or treatment, or 
demonstration of the utilization of den¬ 
tal personnel with various levels of 
training. 

S 5In.307 Evaluation and grant auard 

(a) Within the limits of funds avail¬ 
able for such purpose, the Secretary may 
award grants to assist those project ap¬ 
plications which will in his Judgment 
best promote the purposes of section 510 
of the Social Security Act, taking into 
account: 

(1) The need for the services to be 
provided: 

(2) The quality of the services offered; 

(3) Procedures utilized to assure 
prompt thorough service; 

(4) The degree to which the project 
plan adequately provides for the ele¬ 
ments set forth in i 51a.305. 

<b) The amount of any award shall be 
determined by the Secretary on the basis 
of his estimate of the sum necessary for 
the proper performance of the project. 
Provided, however, that no grant shall 
be made for an amount equal to more 
than 75 percent of the cost of the proj¬ 
ect In determining the grantee's share 
of project costs, costs for which Federal 
funds from other sources have been or 
may be claimed or received or costs used 
to match other Federal grants unless 
otherwise authorized by Federal statute, 
or costs to be met from the Federal share 
of grant related income (except as may 
be permitted by Chapter 1-420 of the 
Department of Health. Education, and 
Welfare Grants Administration Man¬ 
ual *), may not be included. 

(c) All grant awards shall be in writ¬ 
ing. shall set forth the amount of funds 
granted and the period for which sup¬ 
port is recommended. 

(d) Neither the approval of any 
project nor any grant award shall com¬ 
mit or obligate the United States in any 
way to make any additional, supple¬ 
mental. continuation or other award 
with respect to any approved project or 
portion thereof, but this provision shall 
not preclude the Secretary from mak¬ 
ing upward adjustments to actual costs 
as to amounts awarded on a provisional 
baste. For continuation support, grantees 
must make separate application period¬ 
ically at such times and in such form as 
the Secretary may direct. 

§ 5la.308 Payment*. 

The Secretary shall from time to time 
make payments to a grantee of all or a 
portion of any grant award, cither in 
advance or by way of reimbursement for 
expenses Incurred or to be Incurred to 
the extent he determines such payments 
necessary to promote prompt Initiation 
and advancement of the approved proj¬ 
ect. Such payments may include reim¬ 
bursement to a grantee for services 
rendered on a prepaid capitation basis. 

S 51*.309 LW of project fund*. 

(a) Any funds granted pursuant to 
this sub part, as well os other funds to 


• Available for purchase at Ibc Government 
Printing Offlc*. OPO 394-523. 


be used in the performance of the ap¬ 
proved project shall be expended solely 
for carrying out the approved project in 
accordance with the statute, the regu¬ 
lations of this subpart, the terms and 
conditions of the award and cost prin- • 
clplcs set forth In the Department of 
Health, Education, and Welfare Grants 
Administration Manual/ 

(b) Prior approval by the Secretary of 
revision of the budget and project plan 
is required whenever there is to be a 
significant change in the scope or nature 
of project activities. 

(e) In the event that funds for the 
performance of the project are so in¬ 
adequate as to require revision of the 
approved project plan or budget, such 
revision may (subject to the provisions 
of paragraph (a) of this section) curtail 
the geographic area serviced or aim iter 
factors but shall not curtail the com¬ 
prehensiveness of health sendees fur¬ 
nished 

§ 51a.310 Gvll rights. 

Attention is called to the requirements 
of title VI of the Civil Bights Act of 
1964 (78 Slot. 252, 42 UJS.C. 2000d, ct 
acq.) and in particular section 601 of 
such Act which provides that no person 
In the United States shall, on the ground 
of race, color, or national origin, be ex¬ 
cluded from participation In. be denied 
the benefits of, or be subjected to dis¬ 
crimination under any program or 
activity receiving Federal financial 
assistance. A regulation implementing 
such title VX which applies to grants 
made under this subpart, has been Issued 
by the Secretary of Health. Education, 
and Welfare with the approval of ths 
President (45 CFR Part 80). 

§5Iu.311 Confidentiality of informa¬ 
tion. 

All information as to personal facts 
and circumstances obtained by the proj¬ 
ect staff shall be treated as privileged 
communications, shall be held confi¬ 
dential, and shall not be divulged without 
the individual's consent except as may be 
necessary to provide services to the in¬ 
dividual. Information may be disclosed in 
summary, statistical, or other form which 
does not identify particular individuals 

S 31 *.312 Invent ton* and dbwvcnr-. 

Any grant award under this subpart U 
subject to the regulations of the Deport¬ 
ment of Health, Education, and Welfare 
as set forth In 45 CFR Parts 6 and 8. aa 
amended. Such regulations shall opplf 
to any activity for which grant funds are 
in fact used whether within the scope 
of the project as approved or othewse 
Appropriate measures shall be taken by 
the grantee and by the Secretary to as¬ 
sure tlint no contracts, assignments ok* 
other arrangements inconsistent with U* 
grant obligation arc continued or entered 
into and that all personnel involved in 
the supported activity are aware of and 
comply with such obligation. Laboratory 
notes, related technical data and infor- 


• Provided, however, That, with rwpccl to 
grant* avearded prior to July 1, 1972, fundi 
may not b© used for the payment of indtKCi 
ooeto. 
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mauon pertaining to inventories or dis¬ 
coveries shall be maintained for such 
periods, and Hied with or otherwise made 
available to the Secretary or those he 
may designate, at such times and in such 
manner as he may determine necessary 
to carry out such Department regula¬ 
tions. 

§ 51 n.3 13 Publication* ami copy right. 

Except as may otherwise be provided 
under the terms and conditions of the 
award, the grantee may copyright with¬ 
out prior approval any publications, 
films, or similar materials developed or 
resulting from a project supported by a 
grant under this subpart, subject, how¬ 
ever, to a royalty-free, nonexclusive li¬ 
cense or right In the Government to re¬ 
produce, translate, publish, use, dissemi¬ 
nate. and dispose of such materials and 
to authorize others to do so. 

{ 3I a.3 1 4 Grantee account abilit*. 

(a) Accounting for grant award pay¬ 
ments. All payments made by the Secre¬ 
tary shall be recorded by the grantee In 
accounting records separate from the 
records of all other grant funds, includ¬ 
ing funds derived from oilier grant 
awards. With respect to each approved 
project the grantee shall account for the 
sum total of all amounts paid by present¬ 
ing or otherwise making available evi¬ 
dence satisfactory to the Secretary, of 
expenditures for direct and indirect costs 
meeting the requirements of this part: 
Provided, however , That when the 
amount awarded for indirect cost was 
based on a predetermined fixed percent¬ 
age of estimated direct costs, the amount 
allowed for indirect costs shall be com¬ 
puted on the basis of such predetermined 
fixed-percentage rates applied to the 
total, or a selected element thereof, of 
the reimbursable direct costs incurred. 

<b) Accounting for equipment . ma¬ 
terials. or supplies. Expenditures of grant 
funds for movable or fixed equipment, 
materials or supplies, all of wliich are 
termed in this paragraph as "material", 
may be charged to grant funds as direct 
costs only to the extent such material is 
required for the conduct of the approved 
project. Material on hand on the date of 
termination (excluding expendable sup¬ 
plies within such limitations as the Sec¬ 
retary may prescribe) shall be accounted 
for, or accountability waived, by one or 
a combination of the following methods: 

(1> Retention of material for other 
health projects. Material may be used 
without adjustment of accounts on other 
projects within the scope of section 510 
w the Act. and no other accounting for 
juch material shall be required: Pro - 
Wed, However, (i) that during such 
Period of use no charge for depreciation, 
amortization or for other use of the ma- 
imai shall be made against any existing 
future Federal grant or contract, and 
ur ^thin the period of their useful 
?? *2 material Is transferred by sale or 
for use outside the scope of the 
Att. the Federal portion of the fair mar- 
5* value at the time of transfer shall be 
funded to the Federal Government. 
aJ}\ Sa k or other disposition of ma- 

ertai - crediting of proceeds or value. The 
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material may be sold by the grantee and 
the net proceeds of sale credited to the 
grant account for project use, or it may 
be used or disposed of In any manner 
by the grantee by crediting to the grant 
account the Federal share of the fair 
market value on the termination date. 
To the extent material purchased from 
grant funds is used for credit or trade-in 
on the purchase of new material, the ac¬ 
counting obligation s ha ll apply to the 
same extent to such new material. 

(3) Transfer of title to the Federal 
Government . To the extent the Secretary 
so requires or approves, title to material 
will be transferred to the Federal Gov¬ 
ernment for such authorized use or dis¬ 
position as lie may direct. 

(c) Accounting for grant related in¬ 
come —(1) Interest. Pursuant to section 
203 of the Intergovernmental Coopera¬ 
tion Act of 1968 (42 UJ3.C. 4213). a State 
will not be held accountable for Interest 
earned on grant funds, pending their 
disbursement for grant purposes. A 
State, as defined In section 102 of the 
Intergovernmental Cooperation Act, 
means any one of the several States, the 
District of Columbia, Puerto Rico, any 
territory or possession of the United 
States, or any agency or instrumentality 
of a State, but does not Include the gov¬ 
ernments o>f the political subdivisions of 
the State. All grantees other than a 
State, as defined In this section, must 
return all interest earned on grant funds 
to the Federal Government. 

(2) Royalties. Royalties earned from 
publications or similar material produced 
from a grant must first be used to reduce 
the Federal share of the grant to cover 
the costs of publishing or producing the 
materials. Royalties In excess of the costs 
of publishing or producing the materials 
filial! be distributed as in subparagraph 
<3> of this paragraph. 

(3) Other income. Other income 
earned by the grantee shall be disposed 
of in accordance with one of the alter¬ 
natives specified In Chapter 1-420 of the 
Grants Administration Manual as deter¬ 
mined by the Secretary in the grant 
award. 

(d) Grant closeout — (l)Date of final 
accounting. A grantee shall render, with 
respect to each approved project, a full 
account, as provided herein, as of date 
of the termination of grant support. The 
Secretary may require other special and 
periodic accounting. 

(2) Final settlement. There shall be 
payable to the Federal Government as 
final settlement with respect to each ap¬ 
proved project the total sum of: 

(!) Any amount not accounted for 
pursuant to paragraph (a) of this 
section. 

(11) Any credits for material on hand 
as provided in paragraph (b) of this 
section. 

(ill) Any credits for earned Interest 
pursuant to paragraph (c) (2) and (3) 
of this section. 

(Iv) Any other settlements required 
pursuant to paragraph (c) (2) and (3) of 
this section. 

Such total sum shall constitute a debt 
owed by the grantee to the Federal Gov¬ 
ernment and shall be recovered from the 
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grantee or its successors or assignees by 
setoff or other action as provided by law. 

fi 51a.3l5 Record*, report*, and in* per. 
tk>n. 

(a) Records and reports. Each grant 
awarded pursuant to this part shall be 
subject to the condition that the grantee 
shall maintain such operational (includ¬ 
ing health and medical) and account¬ 
ing records, identifiable by grant num¬ 
ber. and file with the Secretary such 
operational and fiscal reports relating 
to the use of grant funds, as the Secre¬ 
tary may find necessary to carry out the 
purposes of the Act and the regulations. 
All records shall be retained for 3 years 
after the close of the budget period. Such 
records may be destroyed at the end of 
such 3-year period If the applicant has 
been notified of the completion of the 
Federal audit by such time. If the appli¬ 
cant has not been so notified, such rec¬ 
ords shall be retained (1) for 5 years 
after the close of the budget period or 
(2) until the grantee Is notified of the 
completion of the Federal audit, which¬ 
ever comes first. In all cases where audit 
questions have arisen before the expira¬ 
tion of such 5-year period, records shall 
be retained until resolution of all such 
questions. 

(b) Inspection and audit. Any appli¬ 
cation for a grant under this part shall 
constitute the consent of the applicant 
to Inspection of the facilities, equipment 
and other resources of the applicant at 
reasonable times by persons designated 
by the Secretary and to interview with 
principal staff members to the extent 
that such resources and personnel are, 
or will be, part of the project. In addi¬ 
tion, the acceptance of any grant under 
this part shall constitute the consent of 
the grantee to inspections and fiscal 
audits by such persons of the supported 
activity and of progress and fiscal rec¬ 
ords relating to the use of grant funds. 

§ 5 la.316 Additional condition*. 

The Secretary may with respect to any 
grant award impose additional condi¬ 
tions prior to or at the time of any 
award when In his judgment such con¬ 
ditions are necessary to assure or protect 
advancement of the approved project, 
the interests of public health, or the 
conservation of grant funds. 

§ Sla.317 Early terminal ion and %*il!t- 
Itolding of payment*. 

Whenever the Secretary finds that a 
grantee has failed In a material respect 
to comply with the Act. the regulations 
of this part or any of the assurances 
thereunder, or the terms of the grant, 
he may. on reasonable notice to the 
grantee, withhold further payments, and 
take such other action, including the ter¬ 
mination of the grant, as he finds appro¬ 
priate to carry out the purposes of the 
Act and regulations. Noncancelable ob¬ 
ligations of the grantee properly in¬ 
curred prior to the receipt of the notice 
of termination will be honored. The 
grantee shall be promptly notified of 
such termination in writing and given 
the reasons therefor. 

|FR Doc.71-18833 Filed 12-27-71:8:45 am] 
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PROPOSED RULE MAKING 


[42 CFR Part 56] 

GRANTS FOR MIGRANT HEALTH 
SERVICE 

Notice of Proposed Rule Making 

Section 310 of the Public Health Serv¬ 
ice Act (42 U.S.C. 242h) authorizes the 
Secretary of the Department of Health, 
Education, and Welfare to make grants 
for projects providing health services to. 
improving the health services of. or 
otherwise Improving the health condi¬ 
tions of. domestic agricultural migratory 
workers, seasonal agricultural workers, 
and their families. 

Notice Is hereby given that Adminis¬ 
trator. Health Services and Mental 
Health Administration, with the ap¬ 
proval of the Secretary of the Depart¬ 
ment of Health. Education, and Welfare, 
proposes to adopt the regulations set 
forth in tentative form below. Written 
comments concerning the regulations 
are invited from Interested persons. In¬ 
quiries may be addressed, and data, 
views, and arguments relating to the 
proposed regulations may be presented 
in writing, in triplicate, to Chief, Migrant 
Health Branch, Division of Health Care 
Services. Community Health Service. 
Health Services and Mental Health Ad¬ 
ministration. 5600 Fishers Lane. Park- 
lawn Building. Room GA-46, Rockville, 
MD 20852. All comments received In re¬ 
sponse to this notice will be available 
for public inspection at the above re¬ 
ferred to address on weekdays between 
the hours of 8:45 a.m. and 5:15 p.m. All 
relevant material received not later than 
30 days after publication of this notice 
in the Federal Register will be con¬ 
sidered. 

It is therefore proposed to adopt the 
following new Part 56 of the Public 
Health Service regulations. 

Dated: October 15,1971. 

Vernon E. Wilson. 
Administrator. Health Services 
and Mental Health Administration. 

Approved: December 18,1971. 

Elliot L. Richardson. 

Secretary. 

See. 

66.101 Applicability. 

60.102 Definitions 

60.103 Eligibility 

66.104 Application for grant. 

60.100 Project Policy Board. 

60.106 Project element*. 

66.107 Grant evaluation and award. 

66 108 Grant payments. 

50.109 Use of project funds. 

50.110 Civil lights. 

66.1 11 Confidentiality. 

66.112 Inventions or discoveries. 

56.113 Publications and oopyright. 

56 114 Qrantce accountability. 

56.115 Records, reports, inspection, and 
audit. 

56 116 Additional conditions. 

56 117 Early termination and withholding 
of payments. 

Atmicmmr: V provisions of this Part 56 
Issued under sec. 215, 58 Stat. 690, as 
amended; 42 UB.C. 216; aec. 810. 76 Stat. 592, 
as amended; 42 XJ3.C 242h. 


§ S6.101 Applicability. 

The regulations in this part are ap¬ 
plicable to the award of grants under 
section 310 of the Public Health Service 
Act (42 U.S.C. 242h> for projects pro¬ 
viding health services to. improving 
health services of. or otherwise improv¬ 
ing the health conditions of. domestic 
agricultural migratory workers, seasonal 
agricultural workers, and their families. 

§ 56.102 Definition*. 

As used in this part: 

(a) “Act” means section 310 of the 
Public Health Service Act, os amended 
(42 UB.C. 242h>. 

(b) • State” means any of the several 
States, the District of Columbia, Puerto 
Rico, and the Virgin Islands. 

(c) “Secretary” means the Secretary 
of Health. Education, and Welfare and 
any other officer or employee of the De¬ 
partment of Health. Education, and Wel¬ 
fare to whom the authority Involved has 
been delegated. 

(d) “Domestic Agricultural Migratory 
Worker” means an individual residing in 
a State whose principal occupation is in 
agriculture on a seasonal basis, who es¬ 
tablishes for the purpose of such em¬ 
ployment a temporary place of abode 
and who has been so employed within 
the last 24 months. 

<e) “Seasonal Agricultural Worker” 
means an individual residing in a State 
whose principal occupation is in agri¬ 
culture on a seasonal basis, who has been 
so employed within the last 24 months 
and who has not established a temporary 
place of abode. 

(f) “Agriculture” means farming in all 
its branches including but not limited 
to cultivation and tillage of the soil, the 
production, cultivation, growing, and 
harvesting of any commodity grown on, 
in or os an adjunct to or part of an item 
grown In or on the land including any 
practices performed by a farmer or on a 
farm as an incident to or in conjunction 
with such farming operations, including 
preparation for market, delivery to stor¬ 
age or to market or to carriers for trans¬ 
portation to market. 

§56.103 Eligibility. 

(a) Eligible applicants. Any public or 
other nonprofit institution, agency, or 
organization is eligible for a grant award. 

(b) Eligible projects. Grants may be 
made by the Secretary under the Act to 
pay part of the coot of a project: 

(1) To establish and operate family 
health service clinics for domestic agri¬ 
cultural migratory workers and thclr 
families including training persons to 
provide services in the establishing and 
operating such clinics. 

(2) To improve and provide a conti¬ 
nuity in health services for. and to im¬ 
prove the health conditions of. domestic 
agricultural migratory workers and their 
families. Including necessary hospital 
care, and Including training persons to 
provide health services for or otherwise 
improve health conditions of such mi¬ 
gratory workers and their families; or 


(3) To provide health services to per. 
sons (and their families) who perform 
seasonal agricultural services similar to 
the services performed by domestic agri¬ 
cultural migratory workers if the Secre¬ 
tary finds that the project is located in 
an area where migratory workers reside 
and the provision of such services (Mil 
contribute to the improvement of the 
health conditions of such migratory 
workers and their families. 

§56.101 Application for grant. 

(a> An application for a grant under 
tills part shall be submitted to the Sec¬ 
retary in such form and manner and at 
such time as the Secretary may prescribe. 

(b) The application shall contain a 
budget and a narrative plan of the 
manner in which the applicant intends 
to conduct the project and carry out the 
requirements of this part, 

<c) Such application shall be executed 
by an individual authorized to act for the 
applicant and to assume on behalf of 
the applicant, the obligations imposed by 
the statute, and terms and conditions of 
any award. Including the regulations of 
this part. 

(d) Such application shall set forth 
the membership of the Project Policy 
Board (hereinafter referred to as Uie 
board) described in I 56.105 and shall 
also be executed by the chairman or such 
other representative selected by the 
board, authorized to act for the board 
and to assume on its behalf the obliga¬ 
tions imposed by the Act and by the 
terms and conditions of any award, and 
the regulations of this part. Such execu¬ 
tion shall constitute the acceptance by 
the board of the terms and conditions of 
the grant and obligate it to perform Its 
functions under the approved project in 
accordance with the terms thereof the 
Act and the regulations of this part. 

§ 56.105 Project Policy Board. 

(a) A Project Policy Board shall be 
established by an applicant aa follows: 

(1) Size. The board shall be sufficiently 
largo to provide adequate participation 
by the population to be served and shall 
have its chairman or other such leader¬ 
ship elected by the members of the 
board. 

<2) Appointment and composition. 
The grantee shall appoint the members 
of the board to serve for a period of 1 
year: Provided , however , That at least 51 
percent of those appointed shall be from 
the population to be served and shall be 
democratically selected by «ich 
population. 

<3) Meetings. The board shall meet ha 
often as necessary but not less than once 
a month during the time project service* 
are being offered. 

(4) Functions, (i) Hie board, aft^ 
consultation with appropriate project 
staff shall from time to time establish, 
amend, and revise general policy in areas 
indicated in subdivision 111) of this sub- 
paragraph with regard to tbo operation 
of {he project: Pro tided, however. TluU 
in establishing such policy the board 
shall notr— 
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^a) Establish any policy which is in¬ 
consistent with the Act or these regula¬ 
tions or which prevents the fulfillment of 
obligations imposed under the giant, or 
Involve itself In the day-to-day 
administration of the project, including 
the hiring or firing of any specific per¬ 
sonnel except the project director, who 
shall be hired or fired only with the 
approval of the board. 

(H) The areas In which the board shall 
establish, amend, and revise general 
policy shall include at least the 
following: 

(a) Selection and dismissal of person¬ 
nel. including qualifications, salary and 
benefits, and grievance procedures; 

<6* Selection and elimination of health 
care services; 

<c> Eligibility for services; 

(d> Hours and location of services; 

(c) Priorities for allocation of project 
funds among services; and 
(/) Methods of evaluating the project. 
fb> Professional Advisory Committee: 
Where the membership of the board in¬ 
cludes less than three representatives of 
the community knowledgeable about the 
health needs of the population to be 
served (other than members of the popu¬ 
lation to be served!, a Professional Ad¬ 
visory Committee, consisting of at least 
three but not more than nine members, 
drawn from such representatives of the 
community shall be established by the 
gTantee to advise the board In matters of 
Fmoral policy concerning operation of 
the project. Membership on the Profes¬ 
sion! Advisory Committee shall be by 
appointment by the grantee for a term 
ol no more than 3 consecutive years. 

§54.106 Prej^rt Hrmcnlu. 

(a) An afjprovable application must 

provide: 

(1> That all project elements will be 
provided in a manner calculated to pre- 
®crve human dignity and to maximize 
acceptability and utilization of services. 

<2) That persons broadly representa¬ 
tive of all elements of the population to 
be served and others in the community 
knowledgeable about such needs have 
been given an opportunity to participate 
in the development of such program and 
win be given an opportunity to partici- 
Wde in the implementation of such 
Program. 

( 3) That the project will deliver or 
arrange for the delivery of family- 
ortented primary’ health care which shall 
Include, but not be limited to; 

d) Ambulatory patient diagnosis, 
treatment, and followup care for acute 
inid chronic conditions; 

<it> Preventive, maternal. child 
ikealth, and family planning services in- 
wated into the delivery of treatment 
services; 

<Ui> Emergency medical and dental 

care; and 

•lv) Diagnostic, preventive, and basic 
restorative dental care. 

'*) That the project has established 
•system for maintaining health services 

records. 

( 5> That the project will arrange for: 
( U Referral of complex, difficult, or 


unusual cases and adequate followup to 
insure continuity of care; 

<il) Hospitalization of patients and 
hospital staff privileges for project phy¬ 
sicians; and 

<lii) Transportation, if required for 
patient care. 

(6) That no person shall be denied 
service by reason of his inability to pay 
therefor: Provided, hotvever, That a 
charge for the provision of services will 
be made to the extent that a third party 
(including a Government agency! is au¬ 
thorized or is under legal obligation to 
pay such charge: And further provided. 
That where the cost of care and services 
furnished by or through the project is to 
be reimbursed under title XIX of the 
Social Security Act, a written agreement 
with the title XIX agency is required. 

<7) That subject to the provisions of 
subparagraph (6) of this sectiap. charges 
to be made for services rendered pursu¬ 
ant to the project, must be in accordance 
with a schedule submitted and approved 
as part of the project. Such schedule may 
provide for services to be rendered on a 
prepaid capitation basis. In those cases 
in which the project will provide services 
by contract or other similar arrange¬ 
ment with the actual providers of serv¬ 
ices, a plan shall be provided establishing 
rates and methods of payment (including 
payment on a prepaid capitation basis) 
for medical care. Such payment must be 
made pursuant to agreements with a 
schedule of rate*, and payment proce- ‘ 
dure* maintained by the grantee. The 
grantee must be prepared to vubctanUate 
that such rates are reasonable and 
necessary. 

(8) That a Project Policy Board will 
be established tn accordance with 
§ 56.105: and 

(9) That the project shall provide and 
implement methods of evaluating the 
performance of activities being carried 
out under the grant to assure that such 
activities are carried out in accordance 
with the regulations of this part. 

(b) An approYable application must 
also Include the following elements un¬ 
less the Secretary determines that the 
applicant has established good cause for 
their omission: 

(1> That In developing and operating 
the project, arrangements have been 
made for the provision of the following 
ancillary services: Nutrition, respiratory 
disease care, accident prevention, en¬ 
vironmental health services, and health 
and sanitation education; 

(2) That paramedical and allied 
health professional personnel have been 
or will be employed by the project; and 

(3) That a plan for education of the 
population to be served as to the avail¬ 
ability and location of supplementary 
health facilities and services has been or 
will be developed. 

§ 56.107 Grant evaluation and award. 

(a) Within the limits of funds avail¬ 
able for such purpose, the Secretary may 
award grants to cover part of the cost of 
projects to those applicants whose 
projects will in his judgment best pro¬ 
mote the purposes of the Act taking into 
account. 


(1) The overall significance of the 
project In terms of the numbers of per¬ 
sons served, the relative need to be met, 
the duration of services to be provided, 
and the general quality of the project’s 
plan in accordance with the project ele¬ 
ments cited in ! 56.106; 

(2> The administrative and manage¬ 
ment capability and competence of the 
applicant; 

(3) The competence of the staff In 
relation to the services to be provided; 

<4> The extent to which the project 
will provide a continuity of patient care; 
and 

(5) The comments and evaluations of 
the population to bo served relative to 
the proposed project. 

<b> The amount of any award siuUl 
be determined by the Secretary on the 
basis of his estimate of the sum neces¬ 
sary for all or a designated portion of 
direct project costs plus an additional 
amount for indirect costs. If any. which 
will be calculated by the Secretary either 
(1) on the basis of his estimate of the 
actual indirect costs reasonably related 
to the project, or (2) on the basis of a 
percentage of all, or a portion of, the 
estimated direct costa of the project 
when there are reasonable assurances 
that the use of such percentage will not 
exceed the approximate actual indirect 
costs. Such award may include an esti¬ 
mated provisional amount for Indirect 
costs or for designated direct costa (such 
as hospital per diem rates or fringe 
benefit rates) subject to upward (within 
the limits of available funds) as wall as 
downward adjustments to actual costs 
when the amount properly expended by 
the grantee for provisional items has 
been determined by the Secretary: 
Provided, however, That no rrant shall 
be made for an amount equal to the 
total cost as found necessary by the 
Secretary for the carrying out of the 
project. In determining the grantee’s 
share of project costs, costs for which 
Federal grants from other sources have 
been or may be claimed or received or 
costs used to match other Federal grants 
except as may be otherwise provided by 
law. or costs to be met from the Federal 
share of grant related income (except as 
may be permitted by chapter 1-420 of 
the Department of Health. Education, 
and Welfare Grants Administration 
Manual 1 ) may not be included. 

(c) Except as may otherwise be pro¬ 
vided by the regulations of this part, the 
Identification of direct and Indirect costs 
will be consistent with the generally ac¬ 
cepted and established accounting prac¬ 
tices that the grantee applies to its own 
activities and in conformance with the 
applicable principles set forth in chapters 
1-76, 2-65. 2-66, and 5-60 of the Depart¬ 
ment of Health, Education, and Welfare 
Grants Administration Manual. 

(d) All grant awards shall be in writ¬ 
ing, shall set forth the amount of funds 


»The Department Grants Administration 
Manual Is available for Inspection at the 
Public Information Office of the several 
Department Regional Offices and available 
for purchase at the Government Printing 
Office, GPO Document No. 804-523. 
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granted and the period for which sup¬ 
port Is recommended. 

(e) Neither the approval of any project 
nor any grant award shall commit or 
obligate the United States in any way to 
make any additional, supplemental, con¬ 
tinuation. or other award with respect to 
any approved project or portion thereof. 
For continuation support, grantees must 
make separate applications annually at 
such times and in such form as the Sec¬ 
retary may direct. 

5 56.103 Grant pajmimU 

The Secretary shall from time to time 
make payments to a grantee of all or a 
portion of any grant award, either in ad¬ 
vance or by way of reimbursement for ex¬ 
penses incurred or to be Incurred in the 
performance of the project to tlie extent 
he determines such payments necessary 
to promote prompt Initiation and ad¬ 
vancement of the approved project. Such 
payments may include reimbursement to 
a grantee for services rendered on a pre¬ 
paid capitation basis. 

{ 56.109 Use of project fund*. 

(a) Any funds granted pursuant to 
this part as well as other funds to be 
used in performance of the approved 
project shall be expended solely for 
carrying out the approved project in ac¬ 
cordance with the statute, the regula¬ 
tions of this part, tho terms and condi¬ 
tions of the award and cost principles set 
forth in the Department of Health, Edu¬ 
cation. and Welfare Grants Administra¬ 
tion Manual. 

(b) Project funds may be used to re¬ 
imburse members of the Project Policy 
Board for actual expenses: Provided* 
That Domestic Agricultural Migratory 
Workers and Seasonal Agricultural 
Workers may also be reimbursed for 
wages lost by reason of attendance at 
meetings. 

(c) Prior approval by the Secretary of 
revision of the budget and project plan 
la required whenever there la to be a 
significant change In the scope or nature 
at project activities. 

5 56.110 Civil right*. 

Attention Is called to the requirements 
of title VI of the Civil Rights Act of 
1964 (78 StaL 252, 42 UB.C. 2000d et 
eeq.) and in particular section 601 of such 
Act which provides that no person In the 
United States shall on the grounds of 
race, color, or national origin be excluded 
from participation In. be denied the bene¬ 
fits of. or be subjected to discrimination 
under any program or activity receiv¬ 
ing Federal financial assistance. A regu¬ 
lation Implementing such title VX which 
applies to grants made under this part, 
has been issued by the Secretary of 
Health. Education, and Welfar e wit h the 
approval of the President (45 CFR Part 
80). In addition, no person shall on the 
grounds of age, sex. creed, or marital 
status i unless otherwise medically In¬ 
dicated) be excluded from participation 
in. be denied the benefits of. or be sub¬ 
jected to discrimination under any pro¬ 
gram or activity receiving Federal finan¬ 
cial assistance. Nor shall any person be 
denied employment in or by such pro¬ 
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gram or activity so receiving Federal fi¬ 
nancial assistance on the grounds of age, 
sex, creed, or marital status. 

§56.111 (xmfidrnluility. 

Each grant award is subject to the con¬ 
dition that all information obtained by 
the personnel of the project from partici¬ 
pants in the project related to their 
examination, care, and treatment, shall 
be held confidential, and shall not be di¬ 
vulged without the individual's consent 
except as may be required by law or as 
may be necessary to provide service to 
the individual. Information may be dis¬ 
closed in summary, statistical, or other 
form which docs not identify particular 
individuals. 

§ 56.112 1 mmition* or <li*irovrrie9< 

Any grant award pursuant to S 56.107 
is subject to the regulations of the De¬ 
partment of Health, Ed ucati on, and Wel¬ 
fare as set forth in 45 CFR Parts 6 and 
8. as amended. Such regulations shall 
apply to any activity for which grant 
funds are in fact used whether within the 
scope of the project as approved or other¬ 
wise. Appropriate measures shall be 
token by the grantee and by the Sec¬ 
retary to assure that no contracts, as¬ 
signments or other arrangements incon¬ 
sistent with the grant obligation are 
continued or entered into and that all 
personnel involved in the supported ac¬ 
tivity are aware of and comply with such 
obligations. Laboratory notes, related 
technical data, and information pertain¬ 
ing to inventions and discoveries shall be 
maintained for such periods, and filed 
with or otherwise made available to the 
Secretary, or those he may designate at 
such times and in such manner, as he 
may determine necessary to carry out 
such Department regulations. 

§ 56.113 Publications and copyright. 

Except as may otherwise be provided 
under tho terms and conditions of the 
award, the grantee may copyright with¬ 
out prior approval any publications, films 
or similar materials developed or result¬ 
ing from a project supported by a grant 
under this part, subject, however, to a 
royalty-free, nonexclusive, and irrevoca¬ 
ble license or right in the Oovemment 
to reproduce, translate, publish, use. dis¬ 
seminate, and dispose of such materials 
and to authorize others to do so. 

§56.114 Grantee accountability. 

(a) Accounting lor grant award pay¬ 
ments. All payments made by the Secre¬ 
tary shall be recorded by the grantee in 
accounting records separate from the 
records of all other grant funds, includ¬ 
ing funds derived from other grant 
awards. With respect to each approved 
project the grantee shall account for tho 
sum total of all amounts paid by pre¬ 
senting or otherwise making available 
evidence satisfactory to the Secretary 
of expenditures for direct and Indirect 
costs meeting the requirements of this 
part: Provided, however , That when tho 
amount awarded for Indirect cost was 
based on a predetermined fixed-per¬ 
centage of estimated direct costa, tho 
amount allowed for indirect costs shall 


be computed on the basis of such pre¬ 
determined fixed-percentage rates ap¬ 
plied to the total, or a selected element 
thereof, of the reimbursable direct ccgU 
incurred. 

(b) Accounting for equipment a« 
used in this section the term “equip¬ 
ment" means an article of property pro¬ 
cured or fabricated which is complete 
In itself, is of a durable nature, and has 
an expected service life of more than l 
year. Equipment on hand on the date of 
termination for which accounting is re¬ 
quired in accordance with the procedures 
set forth In chapter 1-410-50 of the De¬ 
partment of Health, Education, and Wel¬ 
fare Grants Administration Manual 
shall be identified and reported by the 
grantee in accordance with such pro¬ 
cedures. and. accounted for by one or a 
combination of the following method*, 
as determined by the Secretary: 

(1) Retention of equipment for other 
migrant health projects . Equipment may 
be used, without adjustment of accounts, 
on other grant supported projects 
(whether or not federally supported) 
within the scope of the Act, and no other 
accounting for such equipment shall be 
required: Provided, however, (i) That 
during such period of use no charge for 
depreciation, amortization, or for other 
use of the equipment shall be made 
against any existing or future Federal 
grant or contract, and <ti) if. within the 
period of its useful life, the equipment is 
transferred by sale or otherwise for use 
outside the scope of the Act, the Federal 
portion of the fair market value at the 
time of transfer shall be refunded to the 
Federal Government 

(2) Sale or other disposition of equip¬ 
ment, crediting of proceeds or value. The 
equipment may be sold by the grantee 
and the net proceeds of the sale credited 
to the grant account for project use, cr 
they may be used or disposed of in any 
manner by the grantee by crediting to 
the grant account the Federal share of 
the fair market value on the termination 
date. To the extent equipment pur¬ 
chased from grant funds is used for 
credit or trade-in on the purchase of new 
equipment, the accounting obligation 
shall apply to the same extent to such 
new equipment. 

(3) Return or transfer of equipment, 
The equipment may be returned to the 
Federal Government by the grantee cr. 
in accordance with the provisions of 
chapter 1-410-50B of the Department of 
Health, Education, and Welfare Grants 
Administration Manual may be trans¬ 
ferred to another grantee for the purport 
of continuing the project for which the 
equipment was purchased. 

(c) Accounting for grant related in¬ 
come —(I) Interest . Pursuant to sectiofl 
203 of the Intergovernmental Coopera¬ 
tion Act of 1968 (42 UB.C. 4213). a State 
will not be held accountable for interest 
earned on grant funds, pending their 
disbursement for grant purposes. A State, 
as defined in section 102 of the totergoT- 
emmental Cooperation Act. means any 
one of the several States, the District w 
Columbia, Puerto Rico, any territory or 
possession of the United States, or uny 
agency or Instrumentality of a 6UU' 
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but doe6 not include the governments 
of the political subdivisions of the State. 
All cron tees other than a State, as de¬ 
fined in this subsection, must return all 
interest corned on grant funds to the 
Federal Government. 

(2) Royalties. Royalties earned from 
publications or similar material produced 
from a grant must first be used to reduce 
the Federal share of the grant to cover 
the costs of publishing or producing the 
materials. Royalties in excess of the 
costs of publishing or producing the ma¬ 
terials shall be distributed as in sub- 
paragraph (3) of this paragraph. 

(3) Other Income . Other income 
earned by the grantee shall be disposed 
of in accordance with one of the alterna¬ 
tives specified in chapter 1-420 of the 
Grants Administration Manual as de¬ 
termined by the Secretary in the grant 
award. 

(d) Grant closeout —(l) Date of final 
accounting. A grantee shall render, with 
respect to each approved project, a full 
account, as provided herein, as of date 
of the termination of grant support. The 
Secretary may require other special and 
periodic accounting. 

(2) Final settlement. There shall be 
payable to the Federal Government as 
final settlement with respect to each ap¬ 
proved project the total sum of: 

<i) Any amount not accounted for 
pursuant to paragraph (a) of this 
section; 

(ii) Any credits for material on hand 
as provided In paragraph (b) of this 

section; 

<iil> Any credits for earned interest 
pursuant to paragraph (c)(1) of this 
section; 

(iv) Any other settlements required 
pursuant to paragraph <c) (2) and (3) 
of this section. 

Sucli total sum shall constitute a debt 
ovod by the grantee to the Federal Gov¬ 
ernment and shall be recovered from 
the grantee or its successors or assignees 
by set off or other action as provided by 
law. 

8 56.115 Record*, report*, in* per lion, 
ami audit. 

fa) Records and reports. Each grant 
awarded pursuant to this port shall be 
subject to the condition that the grantee 
shall maintain such operational and ac¬ 
counting records. Identifiable by grant 
number, and file with the Secretary such 
operational and fiscal reports relating 
to the use of grant funds, as the Sccre- 
may find necessary to carry out the 
Reposes 0 f Ac ^ toe regulations. 
Ail records shall be retained for 3 years 
after the close of the budget period. Such 
records may be destroyed at the end of 
fjch 3-year period if the applicant has 
notified of the completion of the 
Federal audit by such time. If the appli¬ 
cant has not been so notified, such rec- 
°rds shall be retained (1) for 5 years 
wter the close of the budget period or 
until the grantee is notified of the 
completion of the Federal audit, which¬ 
ever comes first. In all cases where audit 
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questions have arisen before the expira¬ 
tion of such 5-ycar period, records shall 
be retained until resolution of all such 
question. 

fb> Inspection and audit. Any appli¬ 
cation for a grant under this part shall 
constitute the consent of the applicant 
to inspections of the facilities, equip¬ 
ment. and other resources of the appli¬ 
cant at reasonable times by persons des¬ 
ignated by the Secretary and to interview 
with principal staff members to the ex¬ 
tent that such resources and personnel 
arc, or will be, part of the project. In 
addition, the acceptance of any grant 
under this part shall constitute the con¬ 
sent of the grantee to inspections and 
fiscal audits by such persons of the sup¬ 
ported activity and of records relating 
to the use of grant funds. 

§56.116 Additional condition*. 

The Secretary may with respect to 
any grant award impose additional con¬ 
ditions prior to or at the time of any 
award when in his Judgment such con¬ 
ditions are necessary to assure or protect 
advancement of the approved project, 
the interests of public health, or the con¬ 
servation of grant funds. 

§56.117 Early termination and with¬ 
holding of payment*. 

Whenever the Secretary finds that a 
grantee has failed in a material respect 
to comply with the Act, the regulations 
of this part, or the terms of the grant, 
he may, on reasonable notice to the 
grantee, withhold further payments, and 
take such other action, including the 
termination of the grant, as he finds ap¬ 
propriate to carry out the purposes of the 
Act and regulations. Noncancel able 
obligations of the grantee properly in¬ 
curred prior to the receipt of the notice 
of termination will be honored. The 
grantee shall be promptly notified of 
such termination In writing and given 
the reasons therefor. 

[FR Doc.71-18851 Filed 12-27-71.8:46 am| 


DEPARTMENT OF 
TRANSPORTATION 

Federal Aviation Administration 
[ 14 CFR Part 71 1 

| Airspace Docket No. 71-GL-22J 

CONTROL ZONE TRANSITION AREA 

Supplemental Proposed Designation 
and Alteration 

In a notice of proposed rule making 
published in the Federal Register on 
November 27, 1971 (36 F JR. 22686). F.R. 
Doc. 71-17317, the Federal Aviation Ad¬ 
ministration proposed to alter the transi¬ 
tion area at Columbus, Ohio. 

Subsequent to publication of the 
notice, the Federal Aviation Administra¬ 
tion has determined that the weather 
reporting and communications require¬ 
ments for a control gone at Bolton Field, 
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Columbus, Ohio, can be met. Therefore, 
it is necessary to issue a supplemental 
notice of proposed rule making desig¬ 
nating a control zone at Bolton Field to 
adequately protect the approach In ad¬ 
dition to the transition area described 
in the original notice of proposed rule 
making. 

Interested persons may participate in 
the proposed rule making by submitting 
such w'rittcn data, views or arguments 
as they may desire. Communications 
should be submitted In triplicate to the 
Director. Great Lakes Region. Atten¬ 
tion: Chief. Air Traffic Division, Federal 
Aviation Administration. 3166 Des 
Plaines Avenue, Des Plaines. IL 60018. 
All communications received within 45 
days after publication of this supple¬ 
mental notice in the Federal Register 
will be considered before action is taken 
on the proposed amendment. No public 
hearing is contemplated at this time, but 
arrangements for Informal conferences 
with the Federal Aviation Administration 
officials may be made by contacting the 
Regional Air Traffic Division Chief. Any 
data, views or arguments presented dur¬ 
ing such conferences must also be sub¬ 
mitted in writing in accordance with the 
supplemental notice in order to become 
port of the record for consideration. The 
proposal contained in this supplemental 
notice may be changed in the light of 
comments received. 

A public docket will be available for 
examination by Interested persons in the 
Office of the Regional Counsel. Federal 
Aviation Administration. 3166 Des 
Plaines Avenue, Des Plaines, IL 60018. 

In consideration of the foregoing, the 
Federal Aviation Administration pro¬ 
poses to amend Part 71 of the Federal 
Aviation regulations as hereinafter set 
forth: 

In 8 71.171 (38 Fit. 2055). the follow¬ 
ing control zone Is added: 

Columbus, Ohio (Roltok Field) 

Within a 5-mlle radius ot the Bolton Field 
(latitude 39*54*07'* N.. longitude 83*08'12" 
W.i. Ttala control sonc It effective during the 
specific dates and times established In ad¬ 
vance by a Notice to Airmen. The effective 
date and time will, therefore, be continuously 
published In the Airman's Information 
Manual. 

In 8 71.181 <36 FJt. 2140), the follow¬ 
ing transition area is amended: 

Columbus. Ohio (Bolton Field): Add 
** within a 6V4-mile radius of Bolton Field 
(latitude 39*54*07*' N.. longitude 83*06*13” 
W.)** to tho 700-foot transition area descrip¬ 
tion. 

These amendments are proposed under 
the authority of section 307(a) of the 
Federal Aviation Act of 1958 (49 U.S.C. 
1348). and of section 6(c) of the Depart¬ 
ment of Transportation Act (49 U.S.C. 
1655(c)). 

Issued in Des Plaines, HI., on Decem¬ 
ber 7.1971. 

R. O. Ziegler, 

Acting Director , 
Great Lakes Region . 

[FR Doc.71-18859 Filed 12-37-71;8:46 am] 
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Hazardous Motorials Regulations 
Board 

t49 CFR Part 195] 

[Notice 71-37A; Docket No. HM-0D1 

TESTING OF RELIEF VALVES ON 
PIPELINE LPG TANKS 

Extension of Time for Comments 

On November 1. 1971. the Department 
issued Notice 71-37 that was published 
In the Federal Register November 4. 
1971. It proposed that | 195.428 would be 
amended to extend from 6 months to 5 
years the interval required of pipeline 
carriers for testing relief valves on hori¬ 
zontal pressure storage vessels contain¬ 
ing liquefied petroleum gas (LPG). 

While the comment period extended 
through December 5.1971, very few com¬ 
ments were received. Due to a delay In 
mailing of the proposed amendment, it 
Is believed that some Interested persons 
did not have adequate time to comment. 
For this reason the comment period is 
being extended for an additional 45 days. 

The extension of time for comment 
will permit Interested persons who havo 
not commented to submit written infor¬ 
mation. views, or arguments. Communi¬ 
cations should be Identified by notice 
number and docket number and sub¬ 
mitted in duplicate to the Secretary, 
Hazardous Materials Regulations Board. 
Department of Transportation. Wash¬ 
ington. D.C. 20590. Comments received 
by January 20. 1972 will be considered 
before final action is taken on the pro¬ 
posal. All comments received will be 
available for examination by interested 
persons in the Rules Docket at the Office 
of Hazardous Materials. 

This notice is Issued under the author¬ 
ity of sections 831-835 of title 18. United 
States Code; section 8 <e) (4) and (f) (3) 
(A) of the Department of Transportation 
Act, 49 UJSXL 1855 (e)(4) and (f)(3) 
(A); and 11.49(f) of the Regulations of 
the Office of the Secretary of Transpor¬ 
tation. 49 CFR 1.49(f). 

Issued In Washington. D.C„ on De¬ 
cember 22.1971. 

John W. Ingram. 

Administrator, 

Federal Railroad Administration. 

fFR Doc.71-18918 Filed 12-37-71:8:51 am) 


FEDERAL RESERVE SYSTEM 

[12 CFR Part 2251 
f*** T] 

BANK HOLDING COMPANIES 

Procedures for Engaging In Certain 
Nonbanking Activities 

Section 4(e) (8) of the Bank Holding 
Company Act provides, among other 
things, that determinations that octirl- 
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ties arc closely related to banking may 
be made "by order or regulation" and 
that the Board may differentiate between 
activities commenced de novo and activi¬ 
ties commenced by the acquisition of a 
going concern. 

Pursuant to these provisions and the 
provisions of section 5 of the Act, the 
Board initiated a rule making proceed¬ 
ing. Notice of the proposed rule making 
was published In the Federal Register on 
January 29. 1971. and public hearings on 
the proposals were held before members 
of the Board on April 14. April 16. and 
May 12. 1971. After full consideration of 
all comments and views presented by In¬ 
terested persons, the Board adopted 
amendments to Regulation Y on May 20, 
June 10. August 5, and August 19, 1971. 

By the May 20 amendments, the Board 
adopted procedures under which holding 
companies may engage In activities that 
the Board lias determined to be closely 
related to banking. With respect to an ac¬ 
tivity to be engaged in de novo, a hold¬ 
ing company (1) must publish notice of 
a proposed activity in a local newspaper, 
(2) within 30 days of publication, must 
furnish the appropriate Reserve Bank 
with copies of said notice, and (3) 45 
days after furnishing said information to 
said Reserve Bank, may engage In the 
proposed de novo activity unless the 
holding company is notified to the con¬ 
trary within that time or unless per¬ 
mitted to consummate at on earlier date. 
Where an acquisition of a going concern 
Is involved, the holding company must 
file a formal application and await 
Board consideration of the public inter¬ 
est aspects of the transaction, namely, a 
Board determination whether the pro¬ 
posed acquisition can reasonably be ex¬ 
pected to produce benefits to the public, 
such as greater convenience, increased 
competition, or gains In efficiency, that 
outweigh possible adverse effects, such as 
undue concentration of resources, de¬ 
creased or unfair competition, conflicts 
of Interests, or unsound banking prac¬ 
tices. 

On August 19. 1971. the Board adopted 
simplified procedures with respect to (1) 
operating a finance company with assets 
of less than $10 million; (2) engaging in 
activities that are shifted from a bonk to 
its holding company or an affiliated sub¬ 
sidiary in the holding company system; 
and (3) engaging In certain insurance 
agency activities. 

As a result of its continuing review of 
Regulation Y. the Board proposes to 
amend its procedures regarding activi¬ 
ties authorized under section 4(c) (8) of 
the Act. The proposals herein are based 
on the oral and written presentations 
made in connection with the Board's rule 
making proceeding (Including the hear¬ 
ings on April 14, April 16. and May 12) 
and the Board's experience under the 
regulatory provisions that resulted from 
that rule making proceeding. 

In view of the extensive consideration 
given to the public interest factors of 
holding companies engaging In bank re¬ 
lated activities, the Board believes that, 
with respect to the designated activities, 
ds novo entry by a bank holding com¬ 
pany can reasonably be expected to pro¬ 


duce benefits to the public and that such 
benefits can reasonably be expected to 
outweigh possible adverse effects within 
the meaning of section 4(c)(8) of the 
Act Accordingly, the Board believes that 
a regulation providing procedures for de 
novo entry by a holding company into 
such activities, without the necessity for 
further opportunity for hearing, is war¬ 
ranted. Adoption of the proposal herein 
would mean that de novo entry Into any 
of the activities specified In 1225.4(a) 
(except 5 225.4(a) (9) (Hi) (b)) may be 
consummated under the proposed pro¬ 
cedures without any further opportunity 
for hearing. However, the Board in Iti 
discretion, may afford Interested persons 
a hearing, whenever the Board finds that 
the circumstances of a particular matter 
so warrant. 

In connection with finance companies, 
the proposal incorporates tlie simplified 
procedures which the Board adopted on 
August 19, but with the following 
modifications: 

(a) The holding company must pub¬ 
lish notice of the acquisition within 30 
days after consummation of the trans¬ 
action, and 

(b) A finance company whose insur¬ 
ance involvement is limited to making 
available to Its borrowers (at each bor¬ 
rower's option) credit life and/or credit 
disability insurance covering the balance 
on the borrower's debt, through a group 
insurance policy in which the finance 
company is the assured policyholder, may 
be acquired under the proposed simpli¬ 
fied procedures. 

With respect to the shifting of activi¬ 
ties to a collateral affiliate or a parent 
holding company, the proposal makes no 
substantial change in the current pro¬ 
visions of f 225.4(b) (3) tt> (b). 

Pending consideration of the propos¬ 
als herein, the Board has suspended the 
operation of 9 225.4(b) (3) of Regulation 
Y until further notice. 

To aid in the consideration of this 
matter by the Board, interested person^ 
are invited to submit relevant data, 
views, or arguments. Any such material 
should be submitted in writing to the 
Secretary, Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551, to be received not later than 
February 1, 1972. Such material will be 
made available for Inspection and copy¬ 
ing upon request, except as provided to 
9 261.6(a) of the Board's rules regarding 
availability of Information. 

Under the proposal. 9 225.4 of Regula¬ 
tion Y would be amended as follows: 

The fourth sentence of the opening 
portion of 9 225.4(a), starting with the 
words "The following activities" and 
ending with the first colon, would be re¬ 
placed by the following sentences; and 
paragraph (b) (1) and (3) would be 
amended to read as follows: 

$225.4 Nonbanking ictivities. 

(a) Actipities closely related to bank- 
ing or managing or controlling banks. 
• * * With respect to the activKitf 
designated below, the Board has deter¬ 
mined that de novo entry by a bank 
holding company can reasonably be ex¬ 
pected to produce benefits to the pubiie 
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and that such benefit* * can reasonably 
be expected to out weight possible adverse 
tUtcis within the meaning of section 
4 c>‘8) of the Act except that, with 
respect to the activities in subparagraph 
• 9) (Ui> (b) of this paragraph, the Board 
has determined only that the activities 
are closely related to banking. Accord¬ 
ingly, the procedures of paragraph (b> 
rp of this section are prescribed for de 
novo entry into the designated activities. 
With respect to the acquisition of a going 
concern, the Board has concluded that 
the activities designated below arc closely 
related to banking but the bank holding 
company must await a Board determina¬ 
tion whether the proposed acquisition 
can reasonably be expected to produce 
benefits to the public that outweigh pos¬ 
sible adverse effects witliin the meaning 
of section 4(c) (8> of the Act Accord¬ 
ingly. the procedures of 5 225.4(b)(2) 
are prescribed for the acquisition of a 
going concern. 

OP «l) Z>e novo entry. A bank holding 
company may engage de novo (or con¬ 
tinue to engage in an activity earlier 
commenced de novo) directly or indi¬ 
rectly. solely in activities described In 
paragraph (a) of this section (except in- 
•umnce agency activities under para¬ 
graph (a) (•> (ill) <b> of this section > 45 
days after the holding company has in¬ 
formed its Reserve Bank of its proposal 
to engage in such activity, unless the 
company Is notified to the contrary with¬ 
in that time or is permitted to consum¬ 
mate the transaction at on earlier date. 
Every such notification shall be accom¬ 
panied by a copy of a publication < in sub¬ 
stantially the same form as FH. Y-4A) of 
the proposal to engage in the activities 
published within the preceding 30 days 
in & newspaper^) of general circulation 
In the communities to be served. Such 
notification to the Reserve Bank shall 
provide information as to the general 
nature and extent of the activities to be 
engaged in. Whenever necessary to ef¬ 
fectuate the purposes of the Act, the 
Board may require suspension or dis¬ 
continuation of any* action taken, or 
divestiture of any interest acquired, on 
the authority of this provision, and may 
withdraw such authority with respect to 
*ny particular holding company. The 
Board has determined that (with the 
exception noted above) the activities 
described in paragraph (a) of this sec¬ 
tion are so closely related to banking as 
to be a proper incident thereto and that 
oo novo entry into said activities can 
joosonably be expected to produce bene¬ 
fits to the public that outweigh possible 
adverse effects within the meaning of 
wetion 4(c) (8) of the Act. Accordingly, 
baless the Board at its discretion affords 
interested persons an opportunity to pre- 
*nt further oral or WTittcn views or data 
orders a hearing, a transaction may 
do consummated under this subpara- 
firaph without any further notice or op¬ 
portunity for hearing. If adverse com- 
of a substantive nature are re¬ 
ceived by the Reserve Bank within 30 
flays after the company has published its 
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proposal * or, if it otherwise appears ap¬ 
propriate in a particular cose, the Re¬ 
serve Bank may inform the company 
that <i> the proposal shall not be con¬ 
summated until specifically authorized 
by the Reserve Bonk or by the Board or 
(11) the proposal shall be processed in 
accordance with the procedures of sub¬ 
paragraph (2) of this paragraph <b>. A 
bank holding company may engage de 
novo in Insurance agency activities under 
paragraph (a) (9) (ill) <b) of this section 
only in accordance with the procedures 
of subparagraph <2> of this paragraph 
(b). 


<3) Simplified procedures. The pro¬ 
cedures of subparagraphs <1) and (2) 
of this paragraph (b) shall not apply 
with respect to a holding company or a 
subsidiary thereof engaging in the fol¬ 
lowing: 

(i) Making, acquiring, or servicing 
loans or other extensions of credit for 
personal, family, or household purposes: 
Provided. That the commencement or 
expansion of such activity does not in¬ 
volve an acquisition of assets of $10 mil¬ 
lion or more (or the acquisition of shares 
of a company having such assets) and 
Incidental insurance activities arc limit¬ 
ed to the making available to a borrower, 
at the borrower's option, credit life In¬ 
surance • and/or credit disability insur¬ 
ance * on a grbup basis under which the 
creditor is issued a group master policy 
as a policyholder and the borrower re¬ 
ceives a certificate of insurance evidenc¬ 
ing his coverage and staling the princi¬ 
pal provisions of the group policy; ex¬ 
cept that (a) no holding company may 
acquire more than $50 million in assets 
in any calendar year under the provi¬ 
sions of this subdivision. (b) within 30 
days after the consummation of such an 
acquisition, the holding company shall 
inform its Reserve Bank of the acquisi¬ 
tion, and every such notification shall be 
accompanied by a copy of & notice of the 
acquisition published within the preced¬ 
ing 30 days in a newspaper (a) of general 
circulation in the communities to be 
served, and (c) whenever necessary to 
effectuate the purposes of the Act, the 
Board may require suspension or discon- 


• If a Re&arvo Bank decides that advene 
comment* are not of a substantive nature, 
tbo person submitting the comments may 
request review by the Board of that decision 
in accordance with the provisions of f 205 3 
of the Board's rules regarding delegation of 
authority (12 CFR 265 3) by filing a peti¬ 
tion for review with the Secretary of the 
Board. 

* Credit life Insurance insures the creditor 
against loss In ease of death of a bor¬ 
rower. The amount of Insurance may be con¬ 
stant or decreasing depending upon whether 
the loan Is to be repaid in one payment or. 
as In an Installment oontract. In a series of 
payments. 

•Credit disability Insurance Insures the 
creditor against leas resulting from a bor¬ 
rower's Inability to male* installment pay¬ 
ment* when he Is disabled. This type of In¬ 
surance is sometimes called "accident and 
health". 
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tarnation af any action taken, or divesti¬ 
ture of any acquisition made, on author¬ 
ity of this provision, and may withdraw 
such authority with respect to any par¬ 
ticular holding company: 

<U* • Engaging in activities described in 
paragraph (a) of this section that are 
shifted from a bank in the holding com¬ 
pany system and were engaged in by the 
bank either de novo or as a result of a 
merger transaction described in and ap¬ 
proved by a Federal supervisory agency 
pursuant to section 18<c> of the Federal 
Insurance Act <12 UJB.C. 1828(d), 45 
days after the holding company has in¬ 
formed its Reserve Bank of its proposal 
to shift such activity, unless the company 
is notified to the contrary within that 
time or is permitted to consummate the 
transaction at an earlier date. Such noti¬ 
fication shall provide information as to 
the general nature and extent of the ac¬ 
tivities to be shifted and the locations 
involved. Whenever necessary to effectu¬ 
ate the purposes of the act. the Board 
may require suspension or discontinua¬ 
tion of any action taken, or divestiture 
of any interest acquired, on authority 
of this provision, and may withdraw such 
authority with respect to any particular 
holding company. 

By order of the Board of Governors. 
December 21.1971. 

f seal! Tykah 8Mrm. 

Secretary of the Board. 

|FR DOC.71-18W0 Filed 12-27-71:2:22 tunl 


POSTAL SERVICE 

l 39 CFR Part 775 J 
ENVIRONMENTAL STATEMENTS 

Proposed Guidelines on Preparation 
and Coordination 

In order to facilitate and promote 
compliance on & voluntary basis with 
the requirements of the National En¬ 
vironmental Policy Act of 1969 (83 Stftt. 
852), and particularly section 102(2) 
thereof (42 UJB.C. 4332); Guidelines for 
Statements on Proposed Federal Actions 
Affecting the Environment, Council on 
Environmental Quality (36 F.R. 7724. 
Apr. 23. 1971); and Executive Order 
11514. Protection and Enhancement of 
Environmental Quality, March 5, 1970 
<35 F.R. 4247. Mar. 7. 1970). particularly 
section 2<b> thereof regarding the prep¬ 
aration and coordination of environ¬ 
mental statements, the Postal Service 
has prepared guidance to be used by all 
elements of the Service in preparing and 
processing environmental statements as 
required by the Act. 

Interested persons are Invited to sub¬ 
mit such written comments and sugges¬ 
tions concerning the proposed regula¬ 
tions as they may desire. Communica¬ 
tions should identify the subject matter 
by the above title and should be sub¬ 
mitted in duplicate to the Director, Pro¬ 
gram Management Office. Mall Proccss- 
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ins Group. Room 5113, 1100 L Street 
NW., Washington, DC 20005. All commu¬ 
nications received on or before Janu¬ 
ary 15, 1972, will be considered before 
Issuing the regulations. The proposals 
contained in this notice may be changed 
in light of the comments received. A 
copy of each submittal will be available 
for public inspection during business 
hours, both before and after the closing 
date 6et forth above, in the Office of the 
Director. Program Management Office. 
Mail Processing Group. 

Following are the specific regulations 
proposed by the Postal Service. It is 
planned to codify the regulations under 
a new Part 775 in Subchapter J of Title 
39. Code of Federal Regulations, when 
they are adopted. 

Accordingly. It is proposed to amend 
the regulations of the Postal Service as 
follows: 

In Title 39. Code of Federal Regula¬ 
tions. Subchapter J is added, to read as 
follows: 

SUBCMAPTER 1 —SPECIAL REGULATIONS 

PART 775—THE ENVIRONMENT 

8ec. 

775.1 Bottle policy. 

775.3 Applicability of statutes. 

7753 Relationship with tho Corps of 

Engineers. 

775.4 IteeponutbUlty for environmental de¬ 

terminations; preparation of state¬ 
ments. 

776 5 Determination of what U a major 
Federal action significantly ofloct- 
tng the quality of the human 
environment* 

775.6 Major actions having no environ¬ 
mental Impact. 

775 7 Actions having on environmental 
Impact. 

775.8 Responsibility for environmental 
statement preparation in multi- 
agency actions. 

775 9 Preparation of draft environmental 
■titwmnc. 

775.10 Submission and distribution of draft 

environmental statements. 

775.11 Preparation of final environmental 

statements. 

775.12 Submission and distribution of final 

environmental statement* 

775.13 Time requirements for preparation 

and submission of draft and final 
environmental statements. 

AcTHoarrr: The provisions of the Part 775 
issued under 39 UA.C. 401. 

§ 775.1 Basic policy. 

(a) At the earliest practicable stage In 
tho planning process and in all instances 
prior to decision, the environmental con¬ 
sequences of any proposed action shall 
b© assessed. 

<b> Actions that were initiated prior 
to the enactment of the National En¬ 
vironmental Policy Act of 1969 (here¬ 
after the 44 Act*'> and for which the en¬ 
vironmental consequences have not been 
assessed should be reviewed to Insure 
that any remaining action Is consistent 
with the provisions of this Part 775. 

<c) Insofar as practicable, and with 
appropriate consideration of assigned 
functions and of economic and technical 
factors, programs and actions shall be 
planned. Initiated, and carried out in a 
Tianner to avoid adverse effects on the 
quality of the human environment. 


When this is not feasible, all reasonable 
measures shall be taken to neutralize or 
mitigate any adverse environmental im¬ 
pact of the actions. 

(d) Whenever an environmental as¬ 
sessment of a recommendation or report 
on a proposal for legislation, or of a pro¬ 
posed or continuing major action, indi¬ 
cates under the criteria contained herein 
that the resulting action may signifi¬ 
cantly affect the quality of the human 
environment or may be highly contro¬ 
versial with regard to environmental im¬ 
pact, a detailed environmental statement 
shall be prepared and processed pursuant 
to the guidance herein contained or 
referenced. 

§ 775.2 Applicability of Mntutr*. 

(a) To the extent that the National 
Environmental' Policy Act of 1969. as 
amended (42 U.S.C. 4321-4347), the 
Clean Air Act. as amended (42 U.S.C. 
1857-18571), the Federal Water Pollu¬ 
tion Control Act. as amended (33 UJ3.C. 
1150 et *eq >, the Solid Waste Disposal 
Act (42 UJS.C. 3251-3259), the Atomic 
Energy Act, as amended (42 U.S.C. 2011- 
2296), the Federal Insecticide, Fungicide, 
and Rodcnticide Act, as amended (7 
U.S.C. 135 et seq.), the Rivers and Har¬ 
bors Act of 1899. as amended (33 U.3.C. 
401 et seq.>, and other Federal anti pol¬ 
lution Acts, are Federal laws “dealing 
with public or Federal contracts, prop¬ 
erty, works. • • •, budgets, or funds** 
within the meaning of section 410(a) of 
title 39, United 8tates Code. they, and 
any Executive orders or other regula¬ 
tions based uj>on them, are inapplicable 
to the exercise of the powers of the 
Postal Service. However, it Is the policy 
of the Postal Service to comply volun¬ 
tarily with such statutes, orders, and 
regulations (including all State and local 
requirements made applicable to Federal 
agencies by virtue of. or pursuant to. 
Federal statutes) to the extent practical 
and feasible consistent with the public 
interest and fulfillment of the primary 
mission of the Postal 8ervice. 

(b) 'Hie regulations embodied in this 
part, adopted in furtherance of the policy 
of voluntary compliance outlined In 
paragraph (a) of this section, shall not 
be deemed to be a consent to suit by a 
party outside the Postal Service and are 
not enforceable against the Postal Serv¬ 
ice by such a party. No party outside the 
Postal Service is authorized to use the 
mere noncompliance with these regula¬ 
tions against the Postal Service in any 
manner. 

§ 775.3 Rclaliomhip with the Corps of 
Engineer*. 

(a) The March 11. 1971. agreement 
between the Postal Service and the Corps 
of Engineers provides that the Corps will 
follow its civil works procedures in enter¬ 
ing into and administering contracts for 
real estate and the design and construc¬ 
tion of facilities. Accordingly, projects 
entailing direct land acquisition and de¬ 
sign and construction on behalf of the 
Postal Service will be subject to such pro¬ 
cedures for Implementing the Act as are 
applicable to the Corps. 

(b) The June 28, 1971, agreement be¬ 
tween the Corps of Engineers and the 


Postal Service provides that the Corps 
will execute the Postal Service leasing 
program in accordance with the Postal 
Service's leasing authorities, policies, 
guidelines, and determinations. 

(c) In view of the above, the proce¬ 
dures prescribed in this part are appli¬ 
cable to legislative recommendation.** and 
to major actions (other than direct ac¬ 
quisition of real property, design, and 
construction). 

§ 775.4 Responsibility for environmen¬ 
tal determination*; prepamtioi of 
Matementn. 

An organizational element within the 
Postal Service, or the Corps of Engineer* 
(whichever is applicable). having respon¬ 
sibility for administering an activity, 
project, or contract, shall make the Ini¬ 
tial determination as to whether a pro¬ 
posed action is a major action or not, 
and whether or not it has significant 
impact on the human environment; shall 
secure comments: and shall prepare both 
the draft and final environmental state¬ 
ments. in accordance with this part 
Overall responsibility for insuring com¬ 
pliance with the procedures is central¬ 
ized in the Senior Assistant Postmaster 
General for Mall Processing (SAPMG). 
The Office of Program Management, 
Mail Processing Group, shall serve as the 
point of contact with the 8APMG and 
shall maintain the permanent Postal 
Service files of all draft and final envi¬ 
ronmental statements. 

§ 775.5 Determination of whnl is a ma¬ 
jor Federal ac tion tignificantl? nflVet- 
ing the quality of the human envi¬ 
ronment. 

The determination of what is a major 
Federal action significantly affecting the 
quality of the human environment is In 
large part a matter of Judgment. Involv¬ 
ing the assessment of the circumstances 
of the proposed action. Making this de¬ 
termination shall be part of the normal 
decisionmaking process. 

(a) Types of major Federal actions 
requiring environmental statements 
Include: 

(1) Recommendations or reports on 
legislation authorizing activities which 
would have a significant environmental 
impact. The requirement to file a state¬ 
ment applies both to Postal Service rec¬ 
ommendations for legislation, and Postal 
Service reports on legislation initiated 
elsewhere. In the latter case only the 
agency which has primary responsibility 
for the subject matter involved will pre¬ 
pare the statement. 

(2) Postal Service projects and con¬ 
tracts (such os. for example, leading 
agreements or truck terminal contracts, 
but exclusive of projects and contracts 
subject to Corps of Engineers procedures) 
entailing construction of more than 
50,000 square feet and those entailing 
construction of less than 50.000 square 
feet but entailing an activity or use which 
will have an actual or probable impact 
upon the quality of human environment.' 

(3) Any proposed action which is llkdy 
to be “environmentally controversial." 

(b) Actions significantly affecting the 
human environment can be construed to 
be those that: 
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(1) Degrade environmental quality 
emi If beneficial effects outweigh the 
detrimental ones; 

(2) Curtail range of possible beneficial 
uses of the environment Including Irre¬ 
versible and Irretrievable commitment# 
of resources; 

(3) Serve short-term rather than 
long-term environmental goals: 

(4) May bo localized In their effect, 
but nevertheless, have a harmful en¬ 
vironmental impact: or 

(5) Are attributable to many small ac¬ 
tions. possibly taken over a period of 
time, that collectively have an adverse 
Impact on the environment. 

(c> Environmental subject areas in¬ 
dude. but are not limited to: 

(t) Actions which directly and in¬ 
directly affect human beings through 
water, air, and noise pollution, unde¬ 
sirable land use patterns, solid waste dis¬ 
posal. pesticide and herbicide use. and 
transportation and handling of hazard¬ 
ous materials; 

(2) Human population distribution 
changes and Its effect upon urban con¬ 
gestion (including vehicular traffic), 
water supply, sewage treatment facilities, 
other public services, and threats to 
health; and 

(3> Ecological systems such as wildlife, 
fish, and other marine life. 

(772,6 Major action* having no cn- 
> ironmental impart. 

If a proposed major action is deter¬ 
mined not to affect significantly the 
quality of the human environment and 
not to warrant the preparation of an en¬ 
vironmental statement, the organization 
administering the project or contract 
shall immediately notify the SAPMG in 
writing, through the Office of Program 
Management. If concurred in by tho 
Office of Program Management, the Of¬ 
fice of Program Management will notify 
the Corps of Engineers or responsible 
Postal Sendee organization (whichever 
Is applicable) to proceed with the action. 
Justification for each determination shall 
be fully documented In the project files. 

( 775.7 Actions Having nn environmental 
impact 

If the SAPMG or organization admin¬ 
istering the project or contract deter¬ 
mines that the action constitutes a major 
Patera! action significantly affecting the 
quality of the human environment, an 
environmental statement shall be pre¬ 
pared by the Corps of Engineers or the 
appropriate Postal Service organization 
(whichever is applicable). 

1775.8 RrapofiftiHiHty for environmen¬ 
tal »tatccncnt preparation In multi¬ 
agency action*. 

Except as otherwise provided in 
*1775.6 and 775.7 when two or more 
agencies are Involved in an action, the 

*ad agency" (the one having primary 
■Jf^ority for committing the Federal 
to a course of action) shall 
ue responsible for the preparation of the 
statement 

1775.9 Preparation of draft environ¬ 
mental otatcmcnU. 

'a> Each environmental statement 
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shall be prepared in accordance with the 
precept in section 102(2) (A) of the Act 
that all agencies of the Federal Govern¬ 
ment "utilize a systematic, interdiscipli¬ 
nary approach which will insure the inte¬ 
grated use of the natural and social 
sciences and the environmental design 
arts in planning and decisionmaking 
which may have an Impact on man's en¬ 
vironment." Each statement must reflect 
that the particular economic and techni¬ 
cal benefits of its proposed action have 
been assessed and then weighed against 
the environmental costs. 

(b) It Is advisable, in the early stages 
of drafting an environmental statement, 
for the responsible official to consult with 
those Federal. State, and local agencies 
possessing environmental expertise on 
potential impacts of a proposed action. 
This wiU assist in providing the neces¬ 
sary* data and guidance for the analyses 
required to be included In environmental 
statements as described below. 

(c) Environmental statements shall 
contain: 

(1) A description of the proposed 
action, a reasonable number of alterna¬ 
tives including the information and tech¬ 
nical data adequate to permit a careful 
assessment of the environmental Impact 
of proposed action by commenting agen¬ 
cies. or both. If appropriate, three copies 
of site maps and topographic maps at 
suitable scales showing the property and 
the surrounding area shall be provided. 

(2) Tire probable Impact of the pro¬ 
posed action on the environment, includ¬ 
ing impact on ecological systems such as 
wildlife, fish, and marine life. Conse¬ 
quences of direct and Indirect impacts 
on the environment shall be included in 
the analysis. For example, any effect of 
the action on population distribution or 
concentration shall be estimated and an 
assessment made of the effect of any 
possible change in population patterns 
upon the resources of the area including 
land use, water supply, public services, 
and traffic patterns. 

(3) Any probable adverse environ¬ 
mental effects that cannot be avoided, 
such as water or air pollution, undesir¬ 
able land use patterns, damage to life 
systems, urban congestion, threats to 
health, or other consequences adverse to 
the environmental goals set out in section 
10Kb) of the Act. 

(4) Section 102(2) (D) erf the Act re¬ 
quires the responsible agency to "study, 
develop, and describe appropriate alter¬ 
natives to recommended courses of action 
in any proposal which Involves unre¬ 
solved conflicts concerning alternative 
uses of available resources." A rigorous 
exploration and objective evaluation of 
possible alternative actions that might 
avoid some or all of the adverse environ¬ 
mental effects is essential. Sufficient 
analysis of such alternatives and their 
costs and impact on the environment 
shall accompany the proposed action 
through the agency review process so as 
not to prematurely foreclose considera¬ 
tion by the SAPMG of options which 
might have less detrimental effects. 

(5) The relationship between local 
short-term uses of man's environment 
and maintenance and enhancement of 
long-term productivity shall be discussed. 


23 or>i 

This in essence requires assessment of 
the action for cumulative and long-term 
effects from the perspective that each 
generation is trustee of the environment 
lor succeeding generations. 

(6> Any Irreversible and Irretrievable 
commitments of resources which would 
he involved in the proposed action should 
it be implemented shall be considered. 
Identify the extent to which the action 
curtails the ran go of beneficial uses of _ 
the environment. 

(7) The economic and environmental 
costs and benefits of the proposed action 
must be balanced. Alternate courses of 
action must be discussed as to their effect 
upon this cost and benefit balance. If 
a formal cost benefit analysis on the 
proposed action is prepared, it shall be 
submitted with the statement 

(d) Environmental statements slum be 
in the following format: 

(1) Draft and final environmental 
statements shall be prepared on 8 V' x 
IX" paper in clear black type; 

(2) A summary sheet shall be prepared 
in accordance with the format prescribed 
in Appendix 1 of the Guidelines of the 
Council on Environmental Quality (36 
F.R. 7727) and shall be attached to the 
environmental statement 

§ 775.10 SuhmUaion and distribution of 

draft environmental statement*. 

<a> 'Hilrty copies of the draft envi¬ 
ronmental statements shall be transmit¬ 
ted to the Office of Program Manage¬ 
ment 

(b) The Corps of Engineers or the 
Postal Service organization having re¬ 
sponsibility for administering a contract 
or a project shall determine, on the basis 
of the areas of expertise identified In 
Appendix 2 of the guidelines cited above, 
which Federal agencies should be asked 
for comments, and shall send a copy of 
the draft environmental statement to 
each such Federal agency; to each af¬ 
fected State and local agency; and. In 
addition, shall send seven copies to the 
Environmental Protection Agency when¬ 
ever the statement relates to air or water 
quality, noise abatement and control, 
pesticide regulation, solid waste disposal, 
or radiation criteria and standards. Ten 
copies shall be sent to the Council on 
Environmental Quality. 

(c) Each agency shall be given 30 
calendar days in which to submit com¬ 
ments (except that EPA shall be given 
45 calendar days) and shall be advised 
that if no reply is received within the 
specified period, it will be presumed that 
there Is no objection to the draft state¬ 
ment. The transmittal letters shall also 
Indicate that the statement is based on 
Information currently available. 

{775.11 Preparation of final environ¬ 
mental statementa. 

If a draft environmental statement is 
prepared, a final statement must also be 
prepared by the Postal Service organiza¬ 
tion or the Corps of Engineers (which¬ 
ever is responsible for administering the 
project or contract) before the proposed 
action can be initiated. Preparation of 
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the final statement entails attaching all 
comments received on the draft state¬ 
ment from Federal, State, and local 
agencies and officials, and a revision of 
the text of the draft to take those com¬ 
ments into consideration. If some envi¬ 
ronmental aspects of a project have been 
certified by an agency having appropri¬ 
ate Jurisdiction or special expertise, the 
Postal Service still has the overall re¬ 
sponsibility for project evaluation. 

§ 775.12 StihmUftion and distribution of 
final environmental statement*. 

The corps of Engineers or the Postal 
Service organization responsible for ad¬ 
ministering the project or contract 
(whichever is applicable) shall transmit 
two copies of the final environmental 
statement as soon as practicable, together 
with the original and two copies of each 
agency's comments, to the Office of Pro¬ 
gram Management for review and ap¬ 
proval. Ten copies shall be sent to the 
Council on Environmental Quality. 

g 775.13 Tinir requirement* for prep¬ 
aration and »uhmi**ion of draft and 
final environmental statement*. 

(a) To the maximum extent practica¬ 
ble, no action is to be taken sooner than 
90 calendar days after a draft environ¬ 
ment statement has been circulated for 
comment, and furnished to the Council 
on Environmental Quality. Action also 1 a 
not to be taken sooner Ilian 30 calendar 
days after the final text of the environ¬ 
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mental statement has been made avail¬ 
able to the Council and the public. If 
the final text of an environmental state¬ 
ment has been furnished to the Council 
and made public, the 30-day period and 
90-day period may run concurrently to 
the extent that they overlap. 

(b) Time requirements prescribed 
herein shall be followed to the maximum 
practicable extent, except where (1) ad¬ 
vance public disclosure or a proposed 
action will result in significantly in¬ 
creased costs to the Government; (2) 
emergency circumstances make it neces¬ 
sary to proceed without conforming to 
time requirements; or (3) there would 
be impaired program effectiveness if such 
time requirements were followed. 

Louis A. Cox. 

Solicitor. 

I Pit Doc 71 18802 Piled 12-27-71 ;8:46 ami 

SMALL BUSINESS 
ADMINISTRATION 

(13 CFR Part 121 1 
FLUID MILK 

Suspension of EffecHvo Dale of 
Size Standard and Notice of Public 
Heorlng 

On November 27. 1971, there was pub¬ 
lished in the Fe»eral Register (36 F.R. 


22669) a notice that Part 121 of Chapter 
I of Title 13 of the Code of Federal Regu¬ 
lations was amended by deleting from 
Schedule B of 5 121.3-6 the 750-employee 
size standard for fluid milk (Census Clas¬ 
sification Code 2026). The notice further 
stated that this amendment would be¬ 
come effective 30 days after publication 
in the Federal Register. 

In order to provide the public with 
further opportunity to comment on this 
amendment, the effective date of this 
amendment noted above is hereby sus¬ 
pended pending a public hearing thereon 
and further consideration by SB A. This 
public hearing will be held on Febru¬ 
ary 24, 1972, at 10 a.m., c.s.t., in Room 
214 of the offices of the Small Bn-.inns 
Administration. 1441 L Street NW* 
Washington, DC. Persons wishing to 
testify should notify on or before Feb¬ 
ruary 14, 1072, the Size Standards Staff. 
Office of Assistant Administrator for 
Administration at the above address 
Additional written comments may also 
be submitted to the Size Standards Staff 
prior to the date of the hearing. 

Dated. December 23,1971. 

Thomas S. KLEPrr. 

Administrator. 

IFR Doc.71 18938 Piled 12-28-71:10:26 am] 
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Notices 


DEPARTMENT OF THE TREASURY 

Customs Bureau 

(TJD. 72-6] 

LIGHTWEIGHT LUGGAGE 
Restriction on Importation 

Pursuant to the direction of the Presi¬ 
dent, dated December 13. 1071. the 
Bureau of Customs has notified ail ap¬ 
propriate Customs officers that pursuant 
to section 337(f). Tariff Act of 1930. as 
amended (19 UJB.C. 1337(f)), light¬ 
weight luggage manufactured in accord¬ 
ance with the claims of U.S. Letters 
Patent Nos. 3.298,480 and Re. 26,443. 
held by Atlantic Products Corp. of Tren¬ 
ton. NJ.. may not be entered or released 
from Customs custody except pursuant 
to a special bond in an amount equal to 
the domestic value of the merchandise. 
The filing of this special bond is In addi¬ 
tion to all other entry requirements in¬ 
ducting the filing of an appropriate entry 
bond. The format and conditions of the 
*pedal bond are set forth in TJD. 45474. 

The restricted articles are those which 
embody the inventions set out In <1> 
Claim 4 in U.8. Letters Patent No. 3.298,- 
480 and (2) Claim 5 in Reissued Patent 
No. 26,443 described as follows: 

(1) Claim 4—A carrying case com¬ 
prising a generally tubular frame, carry¬ 
ing handle means connected to a central 
portion of said tubular frame, front and 
rear side panels of flexible material ex¬ 
tending across the opposite ends of said 
tubular frame; first stitch line means ex¬ 
tending through one end of said frame 
and the periphery of said front panel; 
•eoond stitch hue means extending 
through the otlier end of said frame and 
the periphery of said rear panel whereby 
■tid first and second stitch line means 
wcure said front and rear panels to said 
frame; said front panel comprising a 
wparato U-shaped central flap portion 
extending down from one end of said 
front panel and a body portion receiving 
flap portion os a closure; a colled 
Plastic ripper connecting said flap por¬ 
tion to said body; said ripper extending 
riong the full length of the junction 
between said flap portion and said body 
IKfrtlon with both ends of said ripper 
extending beyond the said one end of 
front panel; said first stitch line 
extending directly through said 
both ends of said ripper. 

Claim 5—In a carrying bag; a 
enclosed frame having first and 
•«ond side panels enclosing the ends of 
frame: one of said side panels hav- 
• U-sluiped flap therein cooperating 
ti , a ^-shaped opening therein; and 
«pper means extending between the edge 
u * shR P<Hl flap and the edge of 
•T* U-shaped opening to secure said 
n JJ j? •*** one of said side panels and to 
• WWe to the interior of said bag 


when said ripper means is open; said zip¬ 
per means comprising first and second co¬ 
operating ripper halves having respec¬ 
tive extending fabric portions for secure- 
ment of said zipper liaives; first and 
second connection means; said fabric 
portion of said first ripper portion en¬ 
veloping around the full length of the 
said edge of said U-shaped opening and 
connected along the full length of the 
said edge of said U-shaped opening in 
said one of said panels by said first con¬ 
nection means; said fabric portion of said 
second ripper portion enveloping around 
the full length of the said edge of said 
U-shaped flap and connected along the 
full length of said edge of said U- 
shaped flap by said second connection 
means; said first zipper half having a free 
edge extending outwardly from the ex¬ 
terior surface of said one of said panels 
adjacent its said edge; said second rip¬ 
per half having a free edge extending 
outwardly from the interior surface of 
said flap. 

These articles are generally classified 
under item 706.60, TSUS. 

(seal 1 Leonard Lehman, 

Acting Commissioner of Custopis. 

|PR Doc 71-18902 Piled 12-27-71:8:50 iun| 


DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 

(Wyoming 32092) 

WYOMING 

Notice of Proposed Withdrawal and 
Reservation of Lands 

December 17, 1971. 

The Bureau of Reclamation, U.8. De¬ 
partment of the Interior, has filed an 
application. Serial No. Wyoming 32092. 
for the withdrawal of land described 
below, from all forms of appropriation 
under the public land laws, including the 
mining law’s but not the mineral leasing 
laws, subject to valid existing rights. 

The applicant wishes to assure tenure 
of the land as it is required for the opera¬ 
tion and maintenance of the Pathfinder 
Irrigation District and project works. 

For a period of 30 days from the date 
of publication of this notice, all persons 
who wish to submit comments, sugges¬ 
tions, or objections in connection with 
the proposed withdrawal, may present 
their views in writing to the undersigned 
officer of the Bureau of Land Manage¬ 
ment, Department of the Interior. 2120 
Capitol Avenue. Cheyenne. WY 82001. 

The Deportment's regulations 43 CFR 
2351.4(c) provide that the authorized of¬ 
ficer of the Bureau of Land Management 
will undertake such investigations as are 
necessary to determine the existing and 
potential demand for the lands and their 


resources. He will ai30 undertake nego¬ 
tiations with the applicant agency with 
the view of adjusting the application to 
reduce the area to the minimum essen¬ 
tial to meet the applicant's needs, to pro¬ 
vide for maximum concurrent utilization 
of the lands for purposes other than the 
applicant's, to eliminate lands needed for 
purposes more essential than the appli¬ 
cant's. and to reach agreement on the 
concurrent management of the lands and 
their resources. 

The authorized officer will also pret>aro 
a report for consideration by the Secre¬ 
tary of the Interior who will determine 
whether or not the lands will be with¬ 
drawn os requested by the applicant 
agency. 

'Hie determination of the Secretary 
on the application will be published in the 
Federal Register. A separate notice will 
be sent to each interested party of record. 

If circumstances warrant, a public 
hearing will be held at a convenient time 
and place, which will be announced 

The land involved in the application is: 

Sixth Principal Mkmman, Wyoming 
T. 26 N , R. 64 W.. 

See. 8. lot 5. 


The area described contains 40.52 


acres. 


Daniel P. Baker. 
State Director. 


I PR Doc. 71-18681 Piled 12-27-71:8:48 am| 


(Wyoming 32093) 

WYOMING 

Notice of Proposed Withdrawal and 
Reservation of Lands 

December 17,1971. 

The Bureau of Reclamation, U.S. De¬ 
partment of the Interior, has filed an 
application, Serial No. W-32093. for the 
withdrawal of lands described below, 
from all forms of appropriation under 
the public land laws, including the min¬ 
ing law's but not the mineral leasing laws, 
subject to valid existing rights. 

The applicant wishes to assure tenure 
of the land as it is required for storage 
purposes In connection with the Path¬ 
finder Reservoir, North Platte Project, 

For a period of 30 days from the date 
of publication of this notice, all persons 
who wish to submit comments, sugges¬ 
tions, or objections in connection with 
the proposed withdrawal may present 
their view’s In writing to the undersigned 
officer of the Bureau of Land Manage¬ 
ment, Department of the Interior, 2120 
Capitol Avenue, Cheyenne, WY 82001. 

The Department’s regulations 43 CFR 
2351.4(c) provide that the authorized of¬ 
ficer of the Bureau of Land Management 
will undertake such investigations as are 
necessary to determine the existing po¬ 
tential demand for the landc and their 
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resources. He will also undertake nego¬ 
tiations with the applicant agency with 
the view of adjusting the application to 
reduce the area to the minimum essential 
to meet the applicant's needs, to provide 
for maximum concurrent utilization of 
the lands for purposes other than the ap¬ 
plicant's, to eliminate lands needed for 
purposes more essential than the appli¬ 
cant’s and to reach agreement on the 
concurrent management of the lands and 
their resources. 

The authorized officer will also prepare 
a report for consideration by the Sec¬ 
retary of Interior who will determine 
whether or not the lands will be with¬ 
drawn as requested by the applicant 
agency. 

The determination of the Secretary on 
the application will be published In the 
Federal Register. A separate notice will 
be sent to each Interested party of record. 

If circumstances warrant, a public 
hearing will be held at a convenient time 
and place, which will be announced. 

The lands involved in the application 
are; 

Barra Pbxzccxfai. Mjoledian. Wyoming 

t. rr x, a m w. 8 k. so. icw^bev;: 

T. M a W W, 8©c SI. 

The area described aggregate 80 acres. 

Daniel P. Baker. 

State Director . 

(PR Doc.71-18882 PUod 12-27-71; 8:48 lun] 


Geological Survey 
CARLSBAD, N. MEX. 

Known Potash Area Revised 

Pursuant to authority contained in 43 
TJJ8.C. 31. 43 UJB.C. 1451 (note. Transfer 
of Functions), and Secretary's Order 
2563 (15 Fit. 3193). Federal lands classi¬ 
fied as subject to the potash leasing pro¬ 
visions of the Mineral Leasing Act of 1920 
(30 U.S.C. 283), amended, have been re¬ 
vised as follows, giving name of area, 
effective date, and total acreage: 

(31) NiwMxnco 

Carlsbad (revised) ; May 1,1971; 271,747. 

A diagram showing the boundaries of 
the revised leasing area has been filed 
with the appropriate land office of the 
Bureau of Land Management and Is also 
of record In the Geological Survey, 
Washington, DC. 

Dated: December 20,1971. 

W. A. Radlinsk i. 

Acting Director . 

(PR Doc.71-18860 PUod 12-27-71 ;8:48 tan] 


FEDERAL MINING, OIL AND GAS, 
AND GEOTHERMAL LESSEES 

Delay in Approval of Applications for 
Permits to Drill Wells and Mining 
Plans 

On November 19, 1971, there appeared 
on page 22078 of the Federal Register. 


a notice of new procedures to become ef¬ 
fective January 1, 1972. with respect to 
the approval of applications for permits 
to drill exploratory oil and gas or geo¬ 
thermal wells and original mining plans 
or major mining plan changes filed In 
accordance with Department of the In¬ 
terior regulations applicable to Federal 
mineral leases on public domain and 
acquired lands. 

The effective date of the new proce¬ 
dures is hereby changed from January 1, 
1972, to April 1, 1972. Interested parties 
are invited to submit written comments, 
suggestions, or objections with respect 
to the new procedures to the Director. 
UJ9. Geological Survey. Washington. DC 
20242 on or before January 31. 1972. 

W. T. Pi core. 

Under Secretary of the Interior . 

December 22, 197L 
(PR Doc.71-18016 Filed 12-27-71;8:61 am) 


DEPARTMENT OF AGRICULTURE 

Agricultural Stabilization and 
Conservation Service 

SUGAR QUOTA FOR CALENDAR 1972 
Notice of Determination 

Section 204(a) of the Sugar Act of 
1948. as amended by Public Law 92-138, 
approved on October 14. 1971, provides 
In part that "The Secretary shall, at the 
time he makes his determination of re¬ 
quirements of consumers for each calen¬ 
dar year and on December 15 preceding 
each calendar year, and as often there¬ 
after as the facts are ascertainable by 
him but In any event not less frequently 
than each 60 days after the beginning of 
each calendar year, determine whether, 
In view of the current Inventories of 
sugar, the estimated production from the 
acreage of sugarcane or sugar beets 
planted, the normal marketings within 
a calendar year of new-crop sugar, and 
other pertinent factors, any area or 
country will not market the quota for 
such area or country." 

In accordance with the provisions of 
section 204(a) of the Sugar Act of 1948. 
as amended by secs. 5, 19, Public Law 
92-138 approved October 14. 1971, and on 
the basis of Information currently ascer¬ 
tainable by the Department of Agricul¬ 
ture, It Is hereby determined as of 
December 15, 1971, that no area or 
country will not market the 1972 sugar 
quota for such area or country except as 
heretofore determined and set forth In 
I 811.11 36 FJR. 21871 published Novem¬ 
ber 17. 1971. 

Signed at Washington. D.C„ on 
December 21. 1971. 

Kenneth R Frick, 
Administrator . Agricultural Sta¬ 
bilization and Conservation 
Service. 

[PR Doc.71-18873 Filed 12-22-71; 12:00 pen) 


DEPARTMENT OF COMMERCE 

Office of Import Programs 
HARVARD MEDICAL SCHOOL 

Notice of Decision on Application for 

Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6»c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub¬ 
lic Law 89-651, 80 Stat. 897) and the 
regulations issued thereunder as 
amended (34 Fit. 15787 et seq>. 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs. Deportment <g 
Commerce. Washington. DC. 

Docket No. 71-00433-33-46070. Appli¬ 
cant: Harvard Medical School. 25 Shat- 
tuck Street, Boston. MA 02115. Article: 
Scanning electron microscope. Model 
JSM-U3. Manufacturer: Japan Electron 
Optics Laboratory Co.. Japan. 

Intended use of article: The article 
will be used for studies of the male germ 
cell and reproductive tract and of the 
female gamete. Projects concern the 3- 
dimensional configuration of sperm and 
sperm-egg interactions as revealed by 
scanning electron microscopy: stereo¬ 
scan observations on cyclic varlatkns in 
the ovlductal and endometrial surface 
and on egg-endometrial relationships 
at implantation; and sterology of the 
luminal 8urface of the seminiferous 
epithelium, the rete testis, and the free 
surface of the epididymal epithelium. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved No 
Instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article Is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The foreign article provides 
a guaranteed resolution of 100 Ang¬ 
stroms. Comparable domestic instru¬ 
ments provide resolving powers of 150 to 
200 Angstroms. We are advised by the 
Department of Health. Education, and 
Welfare (HEW) in ha memorandum 
dated June 11, 1971, that the best reso¬ 
lution available Is pertinent to the pur¬ 
pose* for which the foreign article Is in¬ 
tended to be used. HEW further advice* 
that It knows of no available domestic 
scanning electron microscope which can 
be used for the purposes for which the 
article Is intended to be used. 

The Department of Commerce knovi 
of no other instrument or apparatus ot 
equivalent scientific value to the foreign 
article, for such purposes as this article 
Is Intended to be used, which 1s being 
manufactured In the United States. 

Seth M. Bodner. 

Director. 

Office of Import Programs. 

[FR Doc.71-18006 Filed 12-27-71:8:40 •*»! 
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JOHNS HOPKINS UNIVERSITY 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an appli¬ 
cation for duty-free entry of a scientific 
article pursuant to section 6(c) of the 
Educational. Scientific, and Cultural Ma¬ 
terials Importation Act ot 1966 'Public 
Law 89-651. 80 Stat. 897) and the regu¬ 
lations Issued thereunder as amended (34 
Pit. 15787 etseq.). 

A copy of the record pertaining to tills 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs. Department of 
Commerce. Washington, D.C. 

Docket No. 73-00036-00-43780. Appli¬ 
cant: The Johns Hopkins University, 
Purchasing Department, diaries and 
$4th Streets, Baltimore. MD 21218. 
Article: Bronchofiberacope accessories. 
Manufacturer: Machida Co.. Japan. 

Intended use of article: The articles 
are replacement parts for an existing 
bronc hoflberscope. 

Comments: No comments have been re¬ 
ceived with respect to this application. 

Decision: Application approved. No in¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in 
the United States. 

Reasons: The application relates to 
accessories for an instrument that had 
been previously imported for the use of 
the applicant institution. The article Is 
being furnished by the manufacturer 
which produced the instrument with 
which the article is intended to be used. 

The Department of Commerce knows 
of no similar accessories being manufac¬ 
tured In the United States, which is in¬ 
terchangeable with or can be readily 
adapted to the instrument with which 
the foreign article Is intended to be used. 

8rni M. Booker. 

Director . 

Office of Import Programs. 
lPRDoc.71-16896 Filed 12-27-71:8:49 am) 


NATIONAL INSTITUTES OF HEALTH 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a sd- 
oitlflc article pursuant to section 6(c) 
J* Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 1966 
(Public Law 89-651. 80 8tati 897) and 
the regulations issued thereunder as 
uuended (34 F.R. 15787 ct seq J. 

A copy or the record pertaining to this 
decision is available for public review 
yurtnR ordinary business hours of the 
j-*partment of Commerce, at the Office 
Import Programs. Department of 
^mmerce, Washington. D.C. 

No.: 73-00043-00-48040. Ap- 
National Institutes of Health, 
WO Rockville Pike. Bethesda. MD 26014. 
AnWe: Spare parts kit for electron mi¬ 


croscope. Manufacturer: Siemens AG. 
West Germany. 

Intended use of article: The article is 
an accessory for an existing electron 
microscope. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No In¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is Intended 
to be used, is being manufactured in the 
United States. 

Reasons: The application relates to on 
accessory for an instrument that had 
been previously imported for the use of 
the applicant Institution. The article is 
being furnished by the manufacturer 
which produced the instrument with 
which the article Is intended to be used. 

The Department of Commerce knows 
of no similar accessory being manufac¬ 
tured in tiie United States, which Is 
interchangeable with or can be readily 
adapted to the instrument with which 
the foreign article is intended to be used. 

Seth M. Bodnkr, 

Director. 

Office of Import programs. 
[FR Doc.71-18897 Filed 12-27-71:8:49 am] 


NORTHWESTERN UNIVERSITY 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub¬ 
lic Law 89-651. 80 Stat. 897) and 
the regulations l&ssued thereunder as 
amended (34 F.R. 15787 et seq.). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce. Washington. D.C. 

Docket No. 72-00059-00-46046. Appli¬ 
cant: Northwestern University. 360 
Huntington Avenue; Boston, MA 02115. 
Article: Charge neutraliser and control 
box. Manufacturer: Japan Electron Op¬ 
tics Laboratory Co.. Ltd.. Japan. 

Intended use of article: The articles 
are accessories far an existing electron 
microscope. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
Instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The application relates to ac¬ 
cessories for an instrument that had been 
previously imported for the use of the 
applicant institution. The article Is being 
furnished by the manufacturer which 
produced the instrument with which the 
article is Intended to be used. 

The Department of Commerce knows 
of no similar accessory being manufac¬ 


tured In the United States, which Is in¬ 
terchangeable with or can be readily 
adapted to the instrument with which 
the foreign article is intended to be used. 

Seth M. Booker. 

Director. 

Office of Import Programs. 

I PR Doc 71-18898 Filed 12-27-71:8:49 am) 


ST. LOUIS UNIVERSITY 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub¬ 
lic Law 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (34 PJt. 15787 ct soq.). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce. Washington, D.C. 

Docket No. 72-00025-00-11000. Appli¬ 
cant: St. Louis University. 221 North 
Grand Boulevard. St. Louis. MO 63103. 
Article: Mass market. Model LKB 9010. 
Manufacturer: LKB Produktcr, A3.. 
Sweden. 

Intended use of article: The article is 
an accessory for an existing mass spec¬ 
trometer. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The application relates to an 
accessory for an instrument that had 
been previously imported for the use of 
the applicant institution. The article Is 
being furnished by the manufacturer 
which produced the Instrument with 
which the article Is Intended to be used. 

The Department of Commerce knows 
of no similar accessory being manufac¬ 
tured In the United States, which is in¬ 
terchangeable with or can be readily 
adapted to the Instrument with which 
the foreign article Is intended to be used. 

Seth M. Booker, 

Director . 

Office of Import Programs. 
(FR Doc 71-18899 Filed 12-27-71:8:49 am) 


UNIVERSITY OF CALIFORNIA 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following Is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational. Scientific, and Cultural 
Materials Importation Act of 1966 (Pub¬ 
lic Law 89-651, 80 Stat. 897) and the 
regulations Issued thereunder as 
amended (34 Pit. 15787 et seq ). 
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A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the De¬ 
partment of Commerce, at the Office of 
Import Programs, Department of Com¬ 
merce. Washington. D.C. 

Docket No. 72-00049-00-46040. Appli¬ 
cant: University of California. Scrippa 
Institution of Oceanography, Post Office 
Box 109. La JoUa, CA 92037. Article: 
AnticontamlnaUon device. Manufactur¬ 
er: Siemens A.O., West Oermany. 

Intended use of article: The article is 
an accessory for an existing electron 
microscope. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The application relates to 
an accessory for an Instrument that had 
been previously Imported for the use of 
the applicant institution. The article Is 
being furnished by the manufacturer 
which produced the instrument with 
which the article la intended to be used. 

The Department of Commerce knows 
of no similar accessory being manufac¬ 
tured In the United States, which is 
interchangeable with or can be readily 
adapted to the instrument with which 
the foreign article Is intended to be used. 

Seth M. Bo finer. 
Director ; 

Office of Import Programs. 

I Fit Doc.71-18893 Filed 12-27-71:8:49 am) 


UNIVERSITY OF COLORADO 

Notice of Decision on Application for 
Duty-Free Entry of Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6<c> of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1966 < Pub¬ 
lic Law 89-651, 60 8tat. 897) and the 
regulations issued thereunder as 
amended (34 P.R. 15787 ct seq), 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs. Department of 
Commerce. Washington. D.C. 

Docket No. 71-00435-33-46070. Appli¬ 
cant: University of Colorado, Depart¬ 
ment of Molecular, Cellular, and Devel¬ 
opmental Biology. Boulder. CO 80302. 
Article: Scanning electron microscope, 
Model S-4. Manufacturer: Cambridge 
Scientific Instruments, Ltd., United 
Kingdom. 

Intended use of article: The article will 
be used to examine and record (in micro¬ 
graphs) the surface contours of biologi¬ 
cal materials. More specifically it will be 
used to collect information on surface 
contours of a wide variety of animal and 
plant tissues for future teaching mate¬ 
rial in courses on cell biology and the 
plant cell. The surfaces of isolated normal 


and cancerous cells will be studied, as 
well as the development and differentia¬ 
tion of cell surfaces in order to deter¬ 
mine origin of surface membranes and 
how small units of membrane are in¬ 
tegrated into cell surface. 

Comments: No comments have been 
received with respect to this application. 

Decision: Application approved. No in¬ 
strument or apparatus of equivalent 
scientific value to the foreign article, for 
such purposes as this article is intended 
to be used, was being manufactured in 
the United States at the time the foreign 
article was ordered (March 4, 1971). 

Reasons: The foreign article provides 
a dual pump system which permits the 
vacuum in the column and the specimen 
chamber to be independently main¬ 
tained. We ore advised by the Depart¬ 
ment of Health, Education, and Welfare 
in its memorandum dated June 11. 1971. 
that the dual pumping system provided 
by the foreign article is pertinent to the 
purposes for which the article is intended 
to be used. HEW further advises that it 
knows of no comparable scanning elec¬ 
tron microscope being manufactured in 
the United States which provided this 
pertinent capability at the time the for¬ 
eign article was ordered. 

The Department of Commerce know r s 
of no other Instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes os this article 
is intended to be used, which is being 
manufactured in the United States at 
the time the foreign article was ordered. 

Seth M. Booker, 
Director. 

Office of Import Programs. 
|FR Doc.71-18894 Filed 12-27-71:8:49 am] 


YALE UNIVERSITY 

Notice of Decision on Application for 

Duty-Free Entry of Scientific Article 

The following is a decision on on ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cultural 
Materials Importation Act of 1968 (Pub¬ 
lic Law 89-651, 80 Stat. 897) and the 
regulations Issued thereunder as 
amended (34 P.R. 15787 et seq.). 

A copy of the record pertaining to this 
decision is available for public review 
during ordinary business hours of the 
Department of Commerce, at the Office 
of Import Programs, Department of 
Commerce. Washington, D.C. 

Docket No. 71-00353-33-46040. Appli¬ 
cant: Yale University. Purchasing De¬ 
partment, 20 Ashmun Street. New Haven, 
CT 06520. Article: Electron microscope, 
Model HS-8. Manufacturer: Hitachi, 
Ltd., Japan. 

Intended use of article: The article 
will be used mainly for the training of 
postdoctoral fellows, medical students 
and graduate students from the Depart¬ 
ment of Anatomy and other depart¬ 
ments. The Anatomy courses include Re¬ 
lationship of Pine Structure to Function 
of Cytoplasmic Organelles. Methods in 
Anatomy, and Research. The experi¬ 


ments combine the use of electron mi¬ 
croscopy and cytochemistry related to 
biological problems. 

Comments: No comments have been 
received with respect to this application. 
Decision: Application approved No in¬ 
strument or apparatus of equivalent sci¬ 
entific value to the foreign article for 
such purposes as this article is intended 
to be used, is being manufactured in the 
United States. 

Reasons: The applicant requires nn 
electron microscope which is suitable for 
instruction in the basic principles of 
electron microscopy. The foreign article 
is a relatively simple, medium resolution 
electron microscope designed for confi¬ 
dent use by beginning students with a 
minimum of detailed programing The 
most closely comparable domestic in¬ 
strument is the Model EMU-4C electron 
microscope manufactured by the Forg- 
flo Corp. The Model EMU-4C electron 
microscope is a relatively complex in¬ 
strument designed for research, which 
requires a skilled electron mlcroscopist 
for its operation. We are advised by the 
Department of Health, Education, and 
Welfare (HEW) in its memorandum 
dated June 30. 1971 that the relative 
simplicity of design and ease of oper¬ 
ation of the foreign article is pertinent 
to the applicants educational purposes. 
We, therefore, find that the Mode! EMU- 
4C electron microscope is not of equiva¬ 
lent scientific value to the foreign article 
for such purposes as this article Is in¬ 
tended to be used. 

The Department of Commerce knows 
of no other instrument or apparatus of 
equivalent scientific value to the foreign 
article, for such purposes as this article 
is Intended to be used, which is being 
manufactured in the United States. 

Seth M. Bodner. 

Director. 

Office of Import Programs. 
|FR Doc.71-18880 Filed 12-27-71:8 48 sml 


ATOMIC ENERGY COMMISSION 

(Docket No. 40-80271 

KERR-McGEE CORP. 

Notico of Availability of Applicant 
Environmental Report 

Pursuant to the National Environ¬ 
mental Policy Act of 1969 and the Atomic 
Energy Commission’s regulations. 10 
CFR Part 50. Appendix D. notice i* 
hereby given that a copy of a report 
entitled “Applicant’s Environment.U 
port—Uranium Hexafluoride Plant* 
submitted by Kerr-McOee Corp and 
dated November 1971. is being placed for 
public inspection in the Commission’* 
Public Document Room, 1717 H Street 
NW., Washington, DC 20545. A copy « 
the report is also being placed for public 
inspection in the Oklahoma State Clear¬ 
inghouse. Office of Community Affair* 
and Planning. 507 Will Rogers Building 
Oklahoma City, Okla. 73105; in «* 
Metropolitan Clearinghouse Arfcbomj 
Regional Planning Commission, 
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jforth 16th 8trect, Fort Smith, AR 72901; 
*nd In the SnUisaw City library. Ill 
Hortii Elm, Sallisaw, OK 74955. 

The report discusses environmental 
considerations involved in the operation 
by Kerr-McGee Corp., oX its uranium 
hexafluoride plant located in Sequoyah 
County. Okla. Comments on the report 
may be submitted by Interested persons 
to the Director. Division of Materials 
Licensing. U«8. Atomic Energy Commis- 
won. Washington. D C. 20545. 

After Uie report has been reviewed by 
the Commission's regulatory staff, a Draft 
Detailed Statement on environmental 
considerations related to the licensed 
activity will be prepared. Upon comple¬ 
tion of the Draft Detailed Statement, the 
Commission will, among other tilings, 
cause to be published in the Federal 
Register a summary notice of the avail¬ 
ability of the Applicant's Environmental 
Report and the Draft Detailed Statement. 
The summary notice will request, within 
thirty 130) days or such longer period as 
the Commission may determine to be 
practicable, comments from Interested 
persons on the proposed action and on the 
Draft Detailed Statement. The summary 
notice will also contain a statement to the 
effect that the comments of the Federal 
agencies and State and local officials 
thereon will be made available when 
received. 

Dated at Bethesda, Md., this 20th day 

December 1971. 

Fbr the Atomic Energy Commission. 

8. H. Smiley, 
Director . 

Division of Materials Licensing . 

(FR Doc.71-18875 PUcd 12-27-71:8:47 am| 


(Docket No. 70-1193] 

KERR-McGEE CORP. 

Notice of Availability of Applicant's 
Environmental Report 
Pursuant to the National Environ¬ 
mental Policy Act of 1969 and the Atomic 
Energy Commission’s regulation In 10 
Part 50. Appendix D. notice Is 
nereby given that a copy of a report 
ei titled "Applicant's Environmental 
Report—Plutonium Fuel Plant," sub- 
tottted by Kerr-McOee Corp and dated 
November 1971, is being placed for publlo 
inspection in the Commission’s Public 
Document Room. 1717 H Street NW„ 
Washington, DC 20545. A copy of the 
r * pon I* also being placed for public in¬ 
spection In the Oklahoma State Clear- 
ujghou.se. Office of Community Affairs 
JJJd Planning. 507 Will Rogers Building, 
J*lahoma City. Okla 83105. and in the 
^meKle Library, 402 East Oklahoma 
street. Guthrie, OK 73044. The report 
Wusses environmental considerations 
mvolved In the operation by Kerr-McOee 
usrp. of it* plutonium fuel plant located 
® ^un County. Okla. Comments on the 
*^>ort may be submitted by Interested 
P?**} 8 to the Director. Division of 
Materials Licensing. UJ8. Atomic Energy 
commission, Washington. D.C. 20545. 


After the report has been reviewed by 
the Commission’s regulatory staff, a Draft 
Detailed Statement on environmental 
considerations related to the licensed 
activity will be prepared. Upon comple¬ 
tion of the Draft Detailed Statement, the 
Commission will, among other things, 
cause to be published in the Federal 
Register a summary notice of the avail¬ 
ability of the Applicant’s Environmental 
Report and the Draft Detailed Statement. 
The summary notice will request, within 
thirty <30> days or such longer period as 
the Commission may determine to be 
practicable, comments from interested 
persons on the proposed action and on 
the Draft Detailed Statement. The sum¬ 
mary notice will also contain a statement 
to the effect that the comments of the 
Federal agencies and State and local 
officials thereon will be made available 
when received. 

Dated at Bethesda. Md., this 20th day 
of December 1971. 

For the Atomic Energy Commission. 

8. H. Smiley, 

Director . 

Division of Materials Licensing . 

|FB Doc.71- 18S7S Filed 12-27-71:8:47 oroj 


(Docket Nc*. 50-272. 50-811] 

PUBLIC SERVICE ELECTRIC AND 
GAS CO. 

Nofice of Availability of Applicant's 
Report and Supplemental Environ¬ 
mental Report 

Pursuant to the National Environ¬ 
mental Policy Act of 1969 and the Atomic 
Energy Commiss ion's regulations in 
Appendix D to 10 CFR Part 50. notice is 
hereby given that an Environmental Re¬ 
port and a Supplemental Environmental 
Report—Operating License Stage. Salem 
Nuclear Generating Station, submitted 
by the Public Service Electric and Gas 
Co., has been placed in the Commission's 
Public Document Room at 1717 H Street 
NW.. Washington, DC. and in the Salem 
Free Public Library, 112 West Broadway. 
Salem. NJ 08079. The reports are also 
being made available to the public at the 
Division of State and Regional Planning. 
Department of Community Affairs. Poet 
Office Box 1978. Trenton. NJ 08625, and 
at the Wilmington Metropolitan Area 
Planning and Coordinating Council, 
4613 Robert Kirkwood Highway. WU- 
mington. DE 19808. 

These reports discuss environmental 
considerations related to the proposed 
operation of the Salem Nuclear Generat¬ 
ing Station, Units 1 and 2, located In 
Salem County, N.J. 

After tho reports have been analyzed 
by the Commission’s Director of Regula¬ 
tion or his designee, a draft detailed 
statement of environmental considera¬ 
tions related to the proposed action will 
be prepared. Upon preparation of the 
draft detailed statement, the Commis¬ 
sion will, among other things, cause to 
be published in the Federal Register a 
summary notice of availability of the 


draft detailed statement The summary 
notice will request comments from inter¬ 
ested persons on the proposed action and 
on the draft statement. The summary 
notice will also contain a statement to 
the effect that the comments of Federal 
agencies and State and local officials 
thereon will be available when received. 

Dated at Bethesda, Md.. this 17th day 
of December 1971. 

For the Atomic Energy Commission. 

R. C. DeYoung. 

Assistant Director for Pressur¬ 
ized Water Reactors, Division 
of Reactor Licensing . 

|FR Doc 71-18877 Plied 12-27-71:8:47 am) 


CIVIL AERONAUTICS BOARD 

(Docket No. 23956; Order 71-22-931 

AMERICAN AIRLINES, INC. 

Order Vacating Suspension and Dis¬ 
missing Investigation to Establish 
Reduced Charter Rotes 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 21st day of December 1971. 

By Order 71-11-18. dated November 3. 
1971, the Board suspended and set for 
Investigation a proposal of American 
Airlines, Inc. (American) to establish re¬ 
duced charter rates of $3.26 per charter 
mile and $3 per ferry mile for applica¬ 
tion between the continental United 
States and Hawaii on its B-707-323 air¬ 
craft having 160 to 175 seats. The pri¬ 
mary purpose of the proposal was to en¬ 
able American to provide services In con¬ 
nection with a tour program of American 
International Air Service (AITS) an¬ 
nounced in July 1971. 

American and AITS have petitioned 
the Board far reconsideration of Order 
71-11-18, and request that the com¬ 
plaints tiled against American’s proposal 
be dismissed. In support of Us petition. 
American asserts that its proposed rates 
would simply meet competition, particu¬ 
larly per passenger-mile rates of Over¬ 
seas National Airways, Inc. (ONA) and 
Trans International Airlines. Inc. (TLA) 
for their stretched DC-8 equipment. It 
contends that there is no requirement in 
the Board's regulations that rates of the 
competing carrier (a) be provided on 
comparable aircraft, since a rate can 
only be competitive if it results in sub¬ 
stantially similar charges per passenger 
mile. American further asserts that, al¬ 
though i 221.165 of the Board's Eco¬ 
nomic regulations docs not require cost 
data justifying Its proposed rates, the 
rates are in fact justified on a cost basis, 
and submits data which purports to show 
that its costs for B-707-300C aircraft in 
the charter service to be provided are 
$3.25 per plane mile. 

AITS contends that the fact tliat 
American’s proposed rate is no more 
than competitive with and actually Is 
slightly higher than prevailing rates of 
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other carriers on a seat-mile basis is suf¬ 
ficient by traditional Board standards to 
establish that the rates are reasonable 
and not uneconomic. 

Continental Air Lines. Inc. (Conti¬ 
nental) has filed an answer in opposition 
to American’s petition for reconsidera¬ 
tion. Continental alleges that American 
has not established that either ONA or 
TIA is providing competitive services un¬ 
der the charter rates which it cites, and 
that these unused rates were filed 2V^ 
to 3 years ago when costs were far lower 
tlian they arc now. Continental further 
alleges that American’s cost presentation 
is not such as to justify reversal of a 
suspension order, and notes that Amer¬ 
ican’s 1971 cost experience shows that 
the proposed rates, which are supported 
on the basis of 1970 data, are uneconom- 
Jcally low. 1 

The rates proposed by American were 
suspended because they reflected signifi¬ 
cant reductions from present levels 
which, on the basis of reported system 
results, raised a question whether they 
were adequate to cover the cost of pro¬ 
viding the service. American has now 
furnished data In its petition for recon¬ 
sideration which we believe demonstrates 
that reported unadjusted unit costs are 
not wholly representative of the eco¬ 
nomic reasonableness of its proposed 
charter rates. We note, for example, that 
reported seat-mile costs of American's 
B-707-300C aircraft for 1970 were based 
on an average of 139 available seats, 
whereas American’s proposed charter op¬ 
eration will entail an average of 171 avail¬ 
able seats. This factor alone produces a 
significantly lower seat-mils ooet than 
the rate of 1.334 cants died in Order 
71-11-18. The cost estimates submitted 
by American in tts petition for reconsid¬ 
eration do not appear to be unreasonable, 
and we are not pursuaded that they are 
refuted by the reported data relied upon 
by Continental in its answer. 

In view of the foregoing, there appears 
to be a valid economic basis upon which 
to permit the rates to become effective as 
proposed. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a). 403. 404, and 1002 
thereof. 

It is ordered , That: 

1. The motions of American Airlines, 
Inc., and Continental Air Lines. Inc., for 
leave to file otherwise unauthorized doc¬ 
uments are denied; 

2. The suspension of the rates, and 
rules, regulations, and practices affecting 
such rates and provisions directed in Or¬ 
der 71-11-18 is vacated; 

3. The investigation in Docket 23956 is 
dismissed: and 


1 On Dec. 1. 1071. American filed a motion 
for leave to file on otherwise unauthorised 
document claiming that Continental's an¬ 
swer contains errors of fact that make its 
conclusions misleading. On December 13. 
1071, Continental filed a motion for leave to 
file an otherwise unauthorized document In 
reply to the aforementioned document sub¬ 
mitted by American. The carriers' motions 
for leave to file otherwise unauthorized doc¬ 
uments will be denied. 


4. A copy of this order be served upon 
American Airlines. Inc., Continental Air 
Lines, Inc.. World Airways, Inc., and 
American International Air Service. 

This order will be published in the FED¬ 
ERAL REGISTER. 

By the Civil Aeronautics Board. 

rsEAL] Harry J. Zihk. 

Secretary. 

IFH Doc.7l-18»17 Filed 12-27-71;8:61 am] 


(Docket No. 34073: Order 71-12-100J 

BRANIFF AIRWAYS, INC. 

Order of Investigation and Suspension 

to Revise Hawaiian Group Fares 

Adopted by the Civil Aeronautics 
Board at its office In Washington, D.C„ 
on the 22d day of December 1971. 

By tariff revisions 1 marked to become 
effective December 24. 1971, Braniff Air¬ 
ways. Inc. (Braniff), proposes to cancel 
certain GIT fares to Hawaii and replace 
them with round-trip group fares priced 
at the same level. The present GIT fares 
apply to group sizes of 88. 105, and 154 
originating at Chicago, Dos Moines, Kan¬ 
sas City, and Omaha, and the proposal 
would, in effect, eliminate the prepaid 
tour add-on of at least $175 and the 13- 
30-day return limits. In addition, the ad¬ 
vance reservation and ticket purchase 
requirements would be reduced from 30 
days to 7 and 5 days, respectively. The 
fares do not bear an expiration date. 

In support of Its proposal Braniff al¬ 
leges that the new fares are to meet com¬ 
petitive fare* of United Air Lima. Inc. 
(United). Braniff states that United's 
existing one-way group fares in the Chi¬ 
cago market are equal to one-half of its 
proposed fares, and that the proposed 
fares to the remaining cities are avail¬ 
able via United by application of the in¬ 
termediate point rule, although they are 
not specifically published. Braniff's pro¬ 
posed fares to those cities are held to the 
Chicago level. 

Upon consideration of the tariff pro¬ 
posal and all other relevant matters, the 
Board finds that the proposal may be 
unjust, unreasonable, unjustly discrimi¬ 
natory. unduly preferential, or otherwise 
unlawful and should be investigated. The 
Board further concludes that the fores 
should be suspended pending investiga¬ 
tion. 

Although Braniff Is allegedly filing to 
meet competition, the fares it purports to 
meet bear an expiration date of May 31. 
1972, whereas BranifTs fares contain no 
expiration date. As we Indicated in con¬ 
nection with earlier filings by Continental 
and United.* we seriously question 
whether relatively unrestricted fares of 
such a low level will prove to be economic 
during the peak summer period. To the 
extent the fares prove generative they 
will tend to create pressure for capacity 
increases, and we believe the possibility 
of diversion from higher fare services can 


* Revision* to Airline Tariff Publishers. 
Inc.. Agent. Tariff CAB No. 136. 

•Order* 71-10-133, Oct. 79, 1971, and 71-0- 
11$. Sept. 29.1971. 


be expected to increase substanti al , dur¬ 
ing peak travel periods. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a), 403, 404. and 1002 
thereof. 

It is ordered , That: 

1. An investigation is instituted to d*. 
termine whether the proposed YG9, 
YG10, and YG11 Class Fares and cancel¬ 
lation of the YGITl, YGIT2. and YGIT3 
Class Fares between Chicago and 
Honolulu/Hilo on 28th Revised Page 199, 
between Des Moines and Honolulu Hilo 
on 28th Revised Page 205, between 
Honolulu/ Hilo and Kansas City on 24th 
Revised Page 206-B, and between 
Honolulu/Hilo and Omaha on 25th Re¬ 
vised Page 207 of Airline Publisher . inc„ 
Agent’s CAB No. 136, and rules, regula¬ 
tions, or practices affecting such fares 
and provisions, are or will be unjust, un¬ 
reasonable, unjustly discriminatory, un¬ 
duly preferential, unduly prejudicial, or 
otherwise unlawful, and if found to be 
unlawful, to determine and prescribe the 
lawful fares and provisions, and rule*, 
regulations, and practices affecting faro 
and provisions; 

2. Pending hearing and decision by the 
Board, the proposed YG9. YG10, and 
YG11 Class Fares and cancellation of the 
YGITl. YGIT2. and YOIT3 Class Par* 
between Chicago and Hooolulu/HUo on 
28th Revised Page 199. between Dei 
Moines and nonolulu/Hflo on 28th Re¬ 
vised Page 205, between Honolulu Hilo 
and Kansas City on 24th Revised Pne 
206-B. and between Honolulu/Hllo and 
Omaha on 25th Revised Page 207 of Air¬ 
line Publishers. Inc., Agent’s CAB No. 
136. are suspended and their use deferred 
to and including March 22, 1872, unless 
otherwise ordered by the Board, and that 
no changes be made therein during the 
period of suspension except by order or 
special permission of the Board; 

3. The proceeding ordered herein be 
assigned for hearing before an Examiner 
of the Board at a time and place here¬ 
after to be designated; and 

4. Copies of this order be filed with the 
aforesaid tariff and be served upon 
Braniff Airways, Inc., which is hereby 
made a party to this proceeding. 

This order will be published in the 
Federal Register. 

By the Civil Aeronautics Board. 

Iseal 1 Harry J. Zink. 

Secretary, 

IFR Doc.71-18018 Filed 12-27-71;8:51 om( 


(Docket No. 235131 

CONAIR LTD. 

Foreign Air Carrier Permit Application; 
Notice of Prehearing Conference 
and Hearing 

Notice is hereby given that a prehear¬ 
ing conference in the above-entitled 
matter is assigned to be held on Janu¬ 
ary 21, 1972, at 10 ajn. (local time) in 
Room 805. Universal Building. 1825 Con¬ 
necticut Avenue NW., Washington, OC. 
before Examiner William J. Madden. 
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Notice is also given that the hearing 
may be held Immediately following con¬ 
clusion of the prehearing conference uti¬ 
lise a i>erson objects or show's reason for 
postponement on or before January 14, 
1972. 

Dated at Washington. D.C., Decem¬ 
ber 21.1971. 

I seal I Ralph L. Wises, 

Chief Examiner . 

|FR Doc.71-18020 Piled 12-27-71:8:51 am) 


(Docket No. 23861; Order 71 12-871 

EASTERN AIR LINES, INC. 


Order of Certificate of Public 
Convenience and Necessity 


Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 20th day of December 1971. 

On July 26, 1971, Eastern Air Lines, 
Inc 'Eastern) filed an application to de¬ 
lete Reading Pa., from Its certificate of 
public convenience and necessity for 
Route 71. On October 6. 1971, Eastern 
filed a motion requesting expeditious ac¬ 
tion on its application and. alternatively, 
that the Board issue an order to show 
cause why its application in Docket 23661 
ihould not be granted. Eastern Is pres¬ 
ently authorized to suspend service tem¬ 
porarily at Reading subject to a substi¬ 
tute sendee agreement with Suburban 
Air Lines. 1 

In support of its motion. Eastern al¬ 
leges, inter alia, that the history of cer¬ 
tificated and substitute service at Read¬ 
ing has demonstrated that the public de¬ 
mand is insufficient to support'air service 
on an economical basis. Eastern states 
that frequent and convenient surface 
transportation is available between 
Readme and its principal communities of 
interest Eastern further requests that a 
wing be held on an expedited basis so 
wat it can be completed prior to the ex¬ 
piration of the present substitute service 
WTaugemcnts with Suburban Air Lines. 

An answer in opposition to Eastern's 
ttotion for expeditious action was filed by 
the Reading Airport Authority (Read¬ 
ing) alleging, inter alia, that deletion at 
wing would leave the city without 
north-south certificated service, and that 
Reading is entitled to a hearing on the 
tatters raised by Eastern's deletion ap¬ 
plication. Reading also requests that a 
,uU and ample time be afforded it to ob- 
l*ln evidence and to prepare and present 
^tohlu in support of its position. 

Upon consideration of the pleadings 
jnd ail the relevant facts, we have con- 
ided that Eastern has made a sufficient 
Jawing to warrant a hearing on its de- 
R w application. The matters raised by 
will be fully considered at the 
hg However, we do not believe that 
lias made a sufficient showing 


«9-3-*76. Aug. 13. 1069. The tem- 
juspenaiott grouted therein woo to be 
Uftn,.P«1od of 3 year* unlooo sooner 

by th0 


to warrant expeditious treatment of its 
application* 1 

Accordingly . it is ordered. That: 

1. The application of Eastern Air Lines. 
Inc., in Docket 23661, be and it hereby is 
set for hearing at a time and place to be 
hereafter designated; and 

2. A copy of this order shall be served 
upon Eastern Air Lines, Inc.; Suburban 
Air Lines; Mayor, city of Reading; Gov¬ 
ernor, State, of Pennsylvania; Pennsyl¬ 
vania Public Service Commission; Chair¬ 
man. Reading Airport Authority; U.S. 
Postal Service; and Allegheny Airlines, 
Inc. 

This order will be published in the 
Fkdkhal Register. 

By the Civil Aeronautics Board. 

(seal) Harry J. Zink, 

Secretary. 

|FR Doc.71-18910 Piled 12-27-71:8:51 ami 


(Docket No. 24006) 

WINDWARD ISLANDS AIRWAYS 
INTERNATIONAL, N.V. 

Foreign Air Carrier Permit Application; 
Notice of Prehearing Conference and 
Hearing 

Notice is hereby given that a prehear¬ 
ing conference in the above-entitled 
matter is assigned to be held on January 
11. 1972, at 10 a.m. (local time) in Room 
805. Universal Building. 1825 Connecti¬ 
cut Avenue NW., Washington. DC. before 
Examiner Louis W. Samson. 

Notice is also given that the hearing 
may be held immediately following con¬ 
clusion of the prehearing conference un¬ 
less a person objects or shows reason for 
postponement on or before January 4. 
1972. 

Dated at Washington, D.C., December 
21, 1971. 

I seal 1 Ralph L. Wiser. 

Chief Examiner. 

|FR Doc 71-18921 Piled 12-27-71:8:61 Mil) 

TARIFF COMMISSION 

1337-29) 

ARTICLES COMPRISED OF PLASTIC 
SHEETS HAVING AN OPENWORK 
STRUCTURE 

Notice of Findings and 
Recommendations 

Upon completion of its investigation 
(337-29) under section 337 of the Tariff 
Act of 1930, in response to a complaint 


•In view of the present crowded state of 
the Board's docket. It is possible that we wlU 
be unable to lAsue a decision In this proceed¬ 
ing prior to the termination of the sub¬ 
stitute service agreement with Suburban Air 
Lines. The Board expects that Eastern wlU 
continue to fulfill Its obligation to serve 
Reading while the deletion case Is pending, 
by providing «orvloe with its own equipment 
or by providing service through a Board- 
approved replacement arrangement. 


of Bon Walters, Ben Walters, Inc., and 
Kage Co.. Inc., the Commission finds 
violation of section 337(a) of the Turiff 
Act of 1930 by unfair methods of com¬ 
petition and unfair acts in the importa¬ 
tion and sale of articles comprised of 
plastic sheets having an openwork 
structure manufactured in accordance 
with the process embraced within the 
claims of U S. Patent No. 2.76U77 owned 
by complainant Ben Walters, the oiled 
or tendency of which is to destroy or 
substantially Injure an industry, effi¬ 
ciently and economically operated, in 
the United States. 

Accordingly, the Commission recom¬ 
mends that, in accordance with section 
337(e) of the Tariff Act of 1930. the 
President directs the Secretary of the 
Treasury to instruct customs officers to 
exclude from entry into the United 
States articles comprised of plastic sheets 
having an openwork structure manufac¬ 
tured in accordance with tlie process em¬ 
braced within the claims of U.S. Patent 
No. 2.761,177 through September 3. 1973, 
the date of expiration of complainant's 
patent. 

Under the statute (19 UB.C. 1337(c)) 
a rehearing before the Commission may 
be requested. In accordance with l 201.14 
of the Commission's rules of practice 
and procedure (19 CFR 201.14) a motion 
for a rehearing may be granted for good 
cause shown. Any such motion for a re¬ 
hearing must be In writing and filed with 
the Secretary of the U.S. Tariff Commis¬ 
sion, Washington, D.C. 20436, within 
twenty (20) days after publication of 
this notice. Tlie motion must state dearly 
the grounds which are relied upon for the 
granting of a rehearing and must be ac¬ 
companied by 19 true copies. 

Issued December 21.1971. 

(seal) Kenneth R. Mason, 

Secretary. 

(FR DOC71-18S57 Filed 13-27-71:8:46 am) 

INTERSTATE COMMERCE 
COMMISSION 

ASSIGNMENT OF HEARINGS 

December 22, 1971. 

Cases assigned for hearing, postpone¬ 
ment. cancellation or oral argument ap¬ 
pear below and will be publislied only 
once. Tills list contains prospective 
assignments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues ns 
presently reflected in the official docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings tn which they are Interested* 
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MC 119660 Sub 31. Tom poo Transportation, 
Inc.. assigned January 14, 1073, at Chicago, 
Ill.. 1a advanced to January 13. 1972, at 
Chicago, m.. in a hearing room to be desig¬ 
nated later. 

MC 73185 Sub 399. Eagle Motor Lines. Inc,, 
assigned January 12, 1973. at Chicago, Ill., 
la canceled and transferred to modiflod 
procedure. 

MC 11545 8ub 157, Home Transportation Co¬ 
lne.. assigned January 13. 1972. at Chicago, 
HI.. Is canceled and transferred to modified 
procedure. 

MC 115102 Sub 319. Poole Truck Line. Inc., 
assigned January 13. 1972, at Chicago. Dl¬ 
ls canceled and transferred to modified 
procedure. 

MC 123407 Sub 80. Sawyer Transport, Inc., 
assigned January 12. 1973, at Chicago, ni¬ 
ls canceled and transferred to modified 
procedure. 

MC 133048 Sub 188, Diamond Transportation 
System, Inc- now assigned January 13, 
1972. at Chicago, Ill., la canceled and trans¬ 
ferred to modified procedure. 

MC 116841 Sub 408, Colonial Refrigerated 
Transportation, Inc., assigned January 28, 
1972, at Atlanta, Oa . Is canceled and trans¬ 
ferred to modified procedure. 

MC 161 Sub 45. Lovelace Truck Service, Inc- 
now assigned January 10. 1972, at Indian¬ 
apolis. Ind- canceled and application 
dismissed. 

MC 110947 Sub 30. Hugh H. Scott, d.b.a Scott 
Transfer Co., now being assigned hearing 
January 38, 1972, In Room 306, 1352 West 
Peachtree Street, Atlanta, OA. 

MC 113495 Sub 62, Gregory Heavy Haulers, 
Inc., now being assigned hearing Janu¬ 
ary 31, 1972, In Room 668. Federal Office 
Building, 275 Peachtree Street HE . At¬ 
lanta. OA. 

MC 68078 Sub 34. Central Motor Express. Inc- 
now assigned January 31. 1972, at Nash¬ 
ville, Term., will be held at the Albert Pick 
Motel, 320 Murfreesboro Road. Instead of 
Room 651, U-6. Courthouse. 801 Broadway. 

MC 124306 Sub 11, Kenan Transport, now 
assigned January 10. 1973. at Richmond, 
Vo., postponed to January 18. 1973. In Con¬ 
ference Room 1005. Federal Office Building. 
Richmond. Va. 

MC 119631 Sub 151, Dieckbrader Express, Ino- 
asslgned February 15, 1972, at Chicago. Dl¬ 
ls canceled and application diambjsod. 

MC-FC-72239, Denny Truck Lines, Trans¬ 
feree A Stevens Truck Lines. Internal Rev¬ 
enue Service—suooessor In in tercet, trans¬ 
feror. MC-F-11167, H. C. Oabler—purchase 
(portion) —S Levon* Truck Lines. MC-F- 
11199, Mercury Motor Express. Stevens 
Truck Lines, MC 11197. Rogers Transfer— 
purchase (portion)—Stevens Truck Lines, 
MC-F-11230, Bowen Trucking—purchase 
(portion)—Stevens Truck Lines, Internal 
Revenue Service, successor in Interest, MC- 
F-11231. Davie A Randall—purchase (por¬ 
tion)—Stevens Truck Lines, MC-F-11266, 
Redwing Refrigerated—purchase (por¬ 
tion)—Stevens Truck Lines, MC 135464 
(Sub-No. 8), Denny Truck Lines, all now 
assigned for hearing January 81, 1972, at 
the Offices of Interstate Commerce Com¬ 
mission, Washington, D C. 

MC 135529 Sub 2, Cook Transports. Inc , as¬ 
signed January 24, 1972. will bo held in 
Room 802, Public 8ervtee Commission. 
100 North Senate Avenue, Indianapolis, 
IN, Instead of Room 1011. 

MC 23818 Sub 18. McAlister Trucking Co- 
MC 43887 Sub 22, Alton Leandor McAlister, 
MC 64847 Sub 9, Intrucoastal Truck Une. 
Inc- MC 60157 Bub 16, C. A, White Truck¬ 
ing Co- MC 74321 Sub 61, B. F Walker. 
Inc- MC 79999 8ub 11. K. Jack Walton 
Trucking Oa. MO 93318 8ub 17. Joe D. 
Hughes. Inc, MC 99778 8ub 7. Buckner 


Trucking. Inc., MC 103066 Sub 29. Stone 
Trucking Co , MC 106407 Sub 27, T. E. Mer- 
oer Trucking Co., MC 106509 Sub 22. 
Younger Transportation. Inc.. MO 106775 
Sub 29. Atlas Truck Line, Inc, MC 107678 
Bub 43. Hill A H1U Truck Line, Inc, MC 
108942 Sub 5. C. O. Todd Trucking Oo- 
MC 109064 8ub 25, Tex-O-Ka-N Transpor¬ 
tation CO., MC 110817 Sub 16. E. L. Farmer 
A Co- MC 119176 8ub 10. The Squaw Tran¬ 
sit Co.. MC 110774 8ub 27. Mary Ellen Stid¬ 
ham. N. M. Stidham, Ines Manklns A 
James K. Manklns Sr., doing business as 
Eagle Trucking Co.. MC 119897 8ub 13, A-l 
Transportation Oo., MC 120257 Sub IX 
K_ L. Breeden A Sons. Inc- now being as¬ 
signed March 6, 1972. In Room 8212, FVdenvl 
Building. 515 Rusk Street, Houston, TX. 

MC 126196 Sub 6, Luverne S. Christensen, 
doing business as Christensen Truck Line, 
assigned for hearing February 9. 1972, at 
Minneapolis, Minn., canceled and reas¬ 
signed for hearing on February 10, 1972, at 
Minneapolis. Minn., in a hearing room to 
be later designated 

MC 115826 Sub 232, W. J. Dlgby. Inc., now 
being assigned January 17, 1972, In Room 
B-230. UB. Custom House, 19th and Stout 
Streets. Denver, OO. 

(seal! Robert L. Oswald, 

Secretary. 

(FR Doc.71-18913 Piled 13-27-71;8:51 am] 


FOURTH SECTION APPLICATION FOR 
RELIEF 

December 10, 1971. 

Protests to the granting of an applica¬ 
tion must be prepared In accordance with 
$ 11 00.40 of the general rules of practice 
(49 CFR 1100.40) and filed within 15 
days from the date of publication of this 
notice in the Federal Register. 

Long-and-Short Haul 

FSA No. 42316 —Brewers Grits to 
Memphis , Ttnru Filed by Southwestern 
Freight Bureau, agent (No. B-274), for 
Interested rail carriers. Rates on Brewers 
Grits, tn carloads, from Atchison, Kans., 
Kansas City. Mo.-Kans., and St. Joseph, 
Mo. to Memphis. Tenn. 

Grounds for relief—Market competi¬ 
tion. 

Tariff—Supplement 16 to Southwest¬ 
ern Freight Bureau, agent tariff LC.C. 
4971. Rates are published to become 
effective January 10, 197X 

[seal] Robert L. Oswald, 

Secretary. 

|FR Doc.71-18911 Filed 12-27-71 ;8:50 am] 


FOURTH SECTION APPLICATION FOR 
RELIEF 

December 22. 1971. 

Protests to the granting of an appli¬ 
cation must be prepared In accordance 
with $ 1100.40 of the general rules of 
practice (49 CFR 1100.40) and filed 
within 15 days from the date of publica¬ 
tion of this notice in the Federal 
Register. 

Lono-and-Short Haul 

FSA No. 42323—Filed by Western 
Trunk Line Committee, agent (No. A- 


2653), for Interested rail carriers. Rata 
on foodstuffs, canned or preserved, and 
potatoes, fresh frozen or cooked frown, 
in carloads, from Parma, Colo, to podnu 
In official territory. 

Grounds for relief—Market competi¬ 
tion, short-line distance formula and 
grouping. 

Tariff-Supplement 282 to Western 
Trunk Line Committee, agent tart!! 
I.C.C. A—4620. Rates are published to 
become effective January 25. 1972. 

By the Commission, 

fsEALl Robert L. Oswald, 

Secretary. 

IFR Doc.71-18912 Filed 12-27-71 ;8: 50 aa| 


(Notice 800] 

MOTOR CARRIER TRANSFER 
PROCEEDINGS 

December 22, 1971. 

Synopses of orders entered pursuant to 
section 212(b) of the Interstate Com¬ 
merce Act, and rules an d regu lations pre¬ 
scribed thereunder (49 CFR Part 1133). 
appear below: 

As provided in the Commission's spe¬ 
cial rules of practice any interested per¬ 
son may file a petition seeking reccnrid- 
eration of the following numbered pro¬ 
ceedings within 20 days from the date 
of publication of this notice. Pursuant to 
section 17(8) of the Interstate Commerce 
Act. the filing of such a petition will 
postpone the effective date of the order 
in that proceeding pending its disposi¬ 
tion. The matters relied upon by peti¬ 
tioners must be specified to their peti¬ 
tions with particularity. 

No. MC-PC-73018. By order of De¬ 
cember 17,1971, the Motor Carrier Board 
approved the transfer to Charles WitUam 
Nolan and Freda Rush Nolan, a partner¬ 
ship, doing business as Nolan Moving * 
Storage Co., Belvidere, N.J., of the oper¬ 
ating rights to certificate No. MC-13263 
issued March 22. 1946. to R. D. La Bat 
and Harry La Rue, a partnership, doing 
business as R. D La Rue A Son, Hacked 
town, N.J., authorizing the transporta¬ 
tion of household goods, as defined ® 
Practices of Motor Common Carriers of 
Household Goods, 17 M.C.C„ between 
Hackettstown. N J.. on the one hand, amt 
on the other, New York. N.Y-. bens 
Island. N.Y.. and points in those purtt « 
Pennsylvania on and south of U-S. High¬ 
way 6 and east of the Susqueh&no* 
River. Bowes A Millner, 744 Broad Str«t 
Newark. NJ 07102. representatives icr 
applicants. 

No. MC-PC-73144. By order of Dccc®; 
ber 16.1971. the Motor Carrier Board im¬ 
proved the transfer to Kocak Van Un» 
Inc., Rural Delivery No. 1 Burr Aven» 
Binghamton, NY 13903 of the operating 
rights in certificate No. MO-62360 i*?* 0 
August 14. 1959, to dispell Brothers. ID£ 
716 West Clinton Street. Ithaca. ** 
14850, authorizing the transportation* 
household goods, as defined by the com 
mission, between Ithaca, N.Y„ 
points within 50 miles thereof, on 
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one hand, and, on the other, points In 
Connecticut. Michigan. New Jersey. New 
York. Ohio, Pennsylvania, and Virginia: 
and betwen Ithaca, N.Y.. and points 
within 50 miles thereof, on the one hand, 
and, on the other, points in Delaware. 
Maine. Maryland. Massachusetts, New 
Hampahlxv, Rhode Island. Vermont. West 
Virginia, and the District of Columbia. 

No. MC-FC-73208. By order of De¬ 
cember 17, 1971, the Motor Carrier 
Board approved the transfer to George 
Readding, Vineland, N.J., of certificate 
No. MC-977, issued November 16, 1967. 
to Henry R. Tomkinson Associates, Inc., 
doing business as Henry's Warehouse, 
Egg Harbor City, N.J., authorizing the 
transportation of: Household goods, as 
defined by the Commission, between Egg 
Harbor City, N.J., and points within 20 
miles thereof, on the one hand. and. on 
the other, points in New Jersey, Penn¬ 
sylvania. Delaware, Maryland. New York, 
and the District of Columbia. Alexander 
Markowitz, 1180 Karin Street. Post Office 
Box 793. Vineland, NJ 08360. represen¬ 
tative for applicants. 

No. MC-PC-73334. By order of Decem¬ 
ber 18,1971, the Motor Carrier Board ap¬ 
proved the transfer to Southern Ohio 
Truck Lines, Inc., Hamilton, Ohio, of a 
portion of the operating rights in Cer¬ 
tificate No. MC-123429 issued February 
10, 1971. to McDowell Truck Line, Inc., 
Chicago. III., authorizing the transporta¬ 
tion of various commodities from and to 
specified points and areas in Ohio and 
Indiana. Earl N. Merwln, 85 East Gay 
8treet. Columbus, OH 43215. Attorney for 
•pplicants. 

No. MC-PC-73344. By order of Decem¬ 
ber 16.1971, the Motor Carrier Board ap¬ 
proved the transfer to Banana Trans¬ 
port, Inc,, 12712 Oregon Avenue, Tampa, 
FL 33012. of the operating rights in cer¬ 
tificate No. MC-118370 Issued November 
3. 1980, to William Henry Snelling, Jr., 
406 East Chelsea Street, Tampa, FL 
33603, authorizing the transportation of 
bananas, from Tampa, Fla., to Jackson¬ 
ville, Fla., Atlanta. Oa, Winston-Salem, 
N.C„ Cincinnati, Ohio. Columbia, S.C.. 
Nashville Tenn., and Galveston, Tex. 

No. MC-FC-73355. By order of Decern- 
k° r 1971, the Motor Carrier Board ap¬ 
proved the transfer to Hall's Express 
8orvice. Inc„ Canastota, N.Y., of the op- 
^Ung rights In Certificates No. MC- 
J4749 and MC-14749 (Sub-No. 2) Issued 
to Robert A. Reader, doing business as 
Rider's Express. West Winfield, N.Y„ 
1965, and October 25.1966, respec¬ 
tively. authorizing the transportation of 
general commodities, with exceptions be- 
tween .specified points in New York. John 
3-Brady, Jr., 75 State Street. Albany. NY 

-207 Attorney for applicants. 
tsEALl Robzkt L. Oswald, 

Secretary. 

IFR Doc.71-18014 Filed l2-27-71;8:51 ami 


NATIONAL ADVISORY COMMITTEE 
ON OCCUPATIONAL SAFETY 
AND HEALTH 

ADVICE, CONSULTATIONS, AND REC¬ 
OMMENDATIONS UNDER WIL- 
LIAMS-STEIG E R OCCUPATIONAL 
SAFETY AND HEALTH ACT OF 1970 

Notice of Meeting Open to the Public 

Notice Is hereby given that the next 
meeting of the National Advisory Com¬ 
mittee on Occupational Safety and 
Health will commence at 9 ajn., on Jan¬ 
uary 4 and 5, 1972, in the Department of 
Health, Education, and Welfare, North 
Building, 330 Independence Avenue SW.. 
Washington, D.C. 

The National Advisory Committee on 
Occupational Safety and Health is estab¬ 
lished under section 7<a> of the WU- 
liams-Stdgcr Occupational Safety and 
Health Act (29 U.S.C. 656). The Commit¬ 
tee is directed to advise, consult with, 
and make recommendations to the Sec¬ 
retary of Labor and the Secretary of 
Health. Education, and Welfare on mat¬ 
ters relating to the administration of the 
Act. 

The meeting of the Committee shall 
be open to the public. A verbatim tran¬ 
script shall be kept. The transcript shall 
be available for public inspection and 
copying at the office of the Committee’s 
Executive Secretary, which is located 
in Room 1120, 1726 M Street NW , Wash¬ 
ington DC. Copies may also be obtained 
by making arrangements at the meeting 
with the Executive Secretary. If copies 
are subsequently requested, the appli¬ 
cants shall be referred to the reporting 
service. 

Signed at Washington. DC., tills 22d 
day of December 1971. 

Room W. Grant, 
Executive Secretary . 

(PR Doc.71-18865 Piled 12-27-71:8:46 am| 

FEDERAL COMMUNICATIONS 
COMMISSION 

(Docket* * Not, 19373-19374; FCC 71-12621 

CALOJAY ENTERPRISES, INC., AND 
COMMUNITY COMMUNICATIONS 
CORP. 

Order Designaling Applications for 
Consolidated Hearing on Stated 
Issues 

In regard applications of Calojay En¬ 
terprises. Inc. LWTLC<FM) 1, Indianap¬ 
olis, Ind., for renewal of license Com¬ 
munity Communication Corp., Indianap¬ 
olis, Ind, for construction permit. Docket 
No. 19373, File No. BRH-1212; Docket 
No. 19374, File No. BPH-7173. 

1. Now under consideration are: (a) 
The captioned applications of Calojay 
Enterprises, Inc. (Calojay). and Commu¬ 
nity Communications Corp. <CCC) for 


authority to operate an FM broadcast 
station on channel 2S9. Indianapolis, 
Ind.; (b) a petition to deny CCC’s appli¬ 
cation filed by Calojay: and (c) opposi¬ 
tion. reply and related pleadings. 1 

2. Calojay is the present licensee of 
FM broadcast station WTLC, Indianap¬ 
olis. Ind., which operates on channel 289. 
Its current application for renewal of 
station WTLC<FM> was filed on May 4. 
1970. On June 29. 1070, CCC filed its 
present application for a new commercial 
FM broadcast station to operate on chan¬ 
nel 289, Indianapolis. The pleadings filed 
by Calojay in opposition to CCC’s appli¬ 
cation allege that CCC has failed to dem¬ 
onstrate its financial qualifications; that 
the First National Bonk and Trust Com¬ 
pany of Plainfield, Ind., is an undisclosed 
party to CCCs application; and that 
CCC’s proposed transmitter site does not 
meet certain technical requirements * 

3. We find that CCC will require funds 
of at least $130,564 to construct and op¬ 
erate the proposed station for three 
months, as follows: equipment not cov¬ 
ered by deferred credit. $589; down 
payment on equipment. $14,000; first- 
year principal payments on equipment, 
$14,000: first-year interest payments on 
equipment, $4,900; interest payments on 
bank loan. $9,000; preoperating ex¬ 
penses. $15,000 ; 3-months’ operating ex¬ 
penses, $53,075; * and miscellaneous ex¬ 
penses, $20,000. To meet this requirement 
CCC claims the availability of $1,000 
cash, stock subscriptions of $35,000. and 
a $100,000 bank loan from the First Na¬ 
tional Bank and Trust Company of 
Plainfield, Ind. (First National). The 
availability of the cash has been estab¬ 
lished. Each of the stock subscribers has 
submitted a loan agreement from First 
National in sufficient amount to enable 
him to purchase his stock. Where a loon 
runs to a stock subscriber, not to the 
applicant. It is not necessary to specify 
the terms of repayment of that loan. All 
that is required is that a balance sheet 
bo submitted by the subscriber giving us 
a basis for determining whether the bank 
could reasonably make such a loan. All 
the subscribers have submitted adequate 
balance sheets except Mr. Ralph E. Han¬ 
ley, who has submitted none. We are 
therefore unable to determine whether 
Mr. Hanley will be able to meet his 
$2,700 commitment. Accordingly, CCC 
has established the availability of 
$32,300 from stock subscriptions. 


* Supplement* to Calojay’* petition to deny, 
accompanied by appropriate motions for leave 
to supplement, were filed Aug. 19. 1970. and 
Oct, 13, 1970. An opposition to the second 
supplement was filed by CCC, and a reply by 
Calojay. Wo hereby grant Calojay** motions 
for leave to supplement and will consider all 
of the above pleadings oa their merits. 

* A site availability issue has become moot 
In view of subsequent amendments. 

•This figure was derived from CCC’s ex¬ 
hibit 4 to section HI of its application. Ad¬ 
justments were made, however, to reflect 
that our computations have segregated in¬ 
terest on the bank loan. We have historically 
used a I-year standard for cost of capital. 
We have also adjusted tho operating costs to 
reflect the higher estimate for lease expenses 
for the studio and transmitter space Indi¬ 
cated by CCC in a subsequent pleading. 


**° i—ia 
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4. As originally filed, the $100,000 com¬ 
mitment from First National was at 9 
percent annual interest rate, with no 
principal payments coming due within 
12 months. The commitment is con tin- 
gen t upon tlie grant of the application 
and “no adverse changes in existing sit- 
illations.” The terms of the loan were 
later clarified to indicate that the secu¬ 
rity for the loan would be the guarantee 
of each of the principals, who have Indi¬ 
cated their willingness to undertake that 
guarantee; that other terms will be de¬ 
termined at the time the loan is taken 
down, but that those terms will be simi¬ 
lar to those the bank makes in its usual 
business loans; and that the entire loan 
will not be recalled at the end of the 1- 
year moratorium on principal payments, 
Calojay alleges that the quoted contin¬ 
gency makes the bank letter less than a 
Arm commitment and that the terms of 
repayment of the loan are not adequately 
set out in that there Is no period indi¬ 
cated within which the loan must be re¬ 
paid. We understand that most bank 
commitments filed in applications do not 
contain all the details that will be worked 
out at the time the loan is made. Our 
concern goes primarily to those aspects 
that reflect on the applicant's financial 
qualifications and that might reflect on 
the control of the applicant. This latter 
aspect will be further discussed In 
paragraph 9, below. Wc agree with 
Calojay that the present bank letter does 
raise questions as to its availability. If 
the phrase “no adverse changes in exist¬ 
ing situations” was tied to the financial 
situation of the principals of CCC, wc 
would raise no question. However, the 
phrase is not so restricted and could 
apply to “situations” beyond the appli¬ 
cant's control. Accordingly, an issue as 
to the availability of the loan will be 
specified. Turning to Calojay's second al¬ 
legation, the typical loan commitment 
includes the number of years or months 
over which the loan is to be repaid. The 
question here is whether the absence of 
the period allowed for repayment com¬ 
plies with our requirement, set out in 
paragraph 4(e). section HI of the ap¬ 
plication form, that the bank commit¬ 
ment specify the “terms of payment or 
repayment” of the loan. The goal of our 
financial standards is to provide a rea¬ 
sonable assurance that a particular ap¬ 
plicant will be able to operate a proposed 
station on a continuing basis. A bank 
loan repayable in a short period is a fac¬ 
tor we wish to consider in making our 
determination. We therefore believe that 
a bank commitment that fails to specify 
the period of time over which the loan 
must be repaid, without more, does not 
adequately describe the terms of r^xiy- 
menfc. Accordingly, an appropriate issue 
will be specified. 

5. We usually require applicants for 
new facilities to demonstrate the avail¬ 
ability of sufficient funds to construct 
and operate"a proposed station for 1 year. 
If revenues are proposed to meet part of 
tiie first-year operating expenses, firm 
advertising commitments must be sub¬ 
mitted. How r ever, in situations where a 
new applicant is competing against an 
applicant for renewal of license of a sta¬ 
tion with an established record of reve¬ 


nues, our former less stringent standard 
has been applied. That is, the applicant 
must show the availability of sufficient 
funds to construct and operate the pro¬ 
posed station for three months without 
revenues. Calojay contends that the 1- 
ye&r standard should apply to CCC for 
essentially two reasons. First, the station 
does not have a long enough record of 
established revenues. And second, CCC 
plans to modify tire station's format so 
that the revenues available to CCC will 
decrease. We accept neither proposition. 
CCC proposes to continue programing 
that is oriented toward the Black popu¬ 
lation of Indianapolis. Thus, we are not 
confronted with a substantially different 
format. While it is true that CCC will 
present higher percentages of news and 
public affairs programing, 4 and pro¬ 
poses some change in the format, we do 
not believe that the differences are such 
that a significant change in available 
revenues will occur. Calojay's assertions 
to the contrary are too general to lead 
as to a different conclusion. 

6. Calojay cites Azalea Corporation, 
FCC 67-756. 10 R.R. 2d 717 <Rev. Bd. 
1967) in support of applying the 1-year 
standard to CCC. In that case, however, 
the station whose license renewal was 
sought had been silent for 1 year. We in¬ 
dicated that it was reasonable to assume 
that advertisers and the station's audi¬ 
ence had gone elsewhere. This was espe¬ 
cially true since another station in the 
market had adopted the format of the 
silent station. In contrast, station WTLC 
*FM> continues to operate and there is 
no other station in Indianapolis with the 
some format. We are also of the view 
that the station's history of revenues is 
long enough 1 and the revenues generated 
substantial enough to warrant the use 
of the 3-month standard. We conclude 
that if CCC can demonstrate the avail¬ 
ability of sufficient funds to construct 

• Both applicants propose to operate 168 
hours per week. The breakdown of their re¬ 
spective programing Is as follows: 



Calojay 

CCC 


FVrrcaf 

Npvn... 

7.44 

lift 

Public affair* . .. 

1 Vi 

2.8 

Other, exotudre of cntettoln* 
nwiiit ami *portx ... 

4.17 

8.3 


* Calojay has made part of the public record 
station WTLC(FM)‘s Form 324# for the 
years 1007-60. It should be noted, however, 
that the station’s license was transferred to 
Calojay (BTC-0431) In December 1007, and 
that tho prior licensee had a substantially 
different format (classical music). Thus, the 
first full year of operation was 1066, and the 
revenues for that year would Indicate the 
beginning year as to acceptance of the new 
format. The Form 324 for 1070. was filed after 
the pleadings and Is not part of the public 
record. However, revenues and profits for 
that year show substantial Increases. The 
1968-60 Form 324‘s reflect the following: 


I m loot 


Rev*m*n. 

Kipmxa . 

f,ots<w ........ 

iHpt.vbUoM- . 

rayttyxito to principals , 
Cash (low. 


1130,118 

184 m 

(17,4S7) 
4.W4 
ti m 
UW7 


m 4.762 
Mb 
C7.7*1) 

9. liW 

0 

XWK 


and operate the proposed station for 3 
months without revenues, we will Imve 
been provided with a reasonable assur¬ 
ance that the station can be operated 
by CCC on a continuing basis. 

7. Our analysis in paragraph 3. abo .e 
found CCC's 3-month operating ex¬ 
penses to be $53,075, or an annual buci^; 
of $212,300. Calojay alleges that CCC lias 
seriously underestimated its operating 
expenses. In support of its position, it 
has submitted an affidavit of Mr, Thorns 
W. Mathis, the general manager of sta¬ 
tion WTLC<FM>. Wc note that economi¬ 
cally viable FM operations vary widely 
as to the number of employees, expenses, 
and the ratio of expenses to employees. 
Thus, a comparison of CCC's proposed 
expenses with those of Calojay would not 
necessarily establish deficiencies in CCC’s 
proposal where differences in various 
expenses appear. While Mr. Mathis' ex¬ 
perience is entitled to weight, that ex¬ 
perience must be brought to bear on 
CCC's proposed operation, including the 
specific allegations of fact required by 
section 309(d) of the Communications 
Act. A statement that the $153,000 al¬ 
located by CCC to sales, wages and Luxe* 
represents "a bare minimum” is not a 
specific allegation raising a question to 
be resolved in hearing. Mr. Mathis has 
also set out a list of expenses Incurred 
by Calojay that CCC has allegedly failed 
to include in its estimated expenses. 
However, the $6,000 Mr. Mathis alleges 
has been '’omitted” for utilities would 
appear to be included In the $15,000 
budgeted for teclinical expenses: much 
of the $5,335 “omitted” for telephone 
and telegraph would appear to be in¬ 
cluded In the funds allocated to obtain¬ 
ing news service; most of the $4,899 
"omitted" for office and building main¬ 
tenance would not be applicable to CCC 
since it proposes to lease both studio and 
transmitter space; and the bulk of the 
$3,565 "omitted” by CCC for legal and 
accounting services would appear to be 
included in the $12,500 set aside for legal 
fees. Other smaller items listed by Mr. 
Mathis appear to fall well within the 
$10,000 allocated to general and admin¬ 
istrative expenses. Mr. Mathis also stales 
that Calojay had to write off $12,000 In 
bad debts in 1969 and, therefore, sug¬ 
gests this to be an additional omission on 
CCC's part. However, bad debts are ar. 
outgrowth of the sale of commercial 
time, valued at $224,752 in Calojay's case 
If we arc to assume that a bad debt re¬ 
serve is required, we must also assume 
that the revenues are available. Their 
availability would only serve to support 
CCC's financial qualifications. Thus, we 
are faced with a situation where the 
estimated expenses appear well within 
the normal range for an FM station,' 
but which are challenged by allegations 
that arc not sufficiently specific to re¬ 
quire the broad financial Inquiry' sought 
by Calojay. 

8. There is one aspect of CCC's finan¬ 
cial plan, the rental costs of the trans¬ 
mitter-antenna-studio site in the 

Merchants National Bank Building. 

_ • 

•It U interesting to note that OCC'fi P 110 ' 
posed budget, albeit with a slightly 
staff. Is very close to Calojay's i960 toU* 
revenues. 
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tbout which Mr. Matills’ allegations are 
sudden tty specific. However, the in¬ 
crease in CCC’s costs over the 3-month 
period, from $1,825 to $3,500. will be ab¬ 
orted by the surplus of funds available 
to CCC. assuming an appropriate reso¬ 
lution of the questions pertaining to the 
bank loam Thus, no financial issue is 
required on this score. 

9. Calojay also requests the designa¬ 
tion of an issue which would determine 
whether the First National Bank is an 
undisclosed party to the CCC application 
because it has offered to loon CCC and 
its principals essentially all of the funds 
required for their proposed station. 
However, both CCC and First National 
have stated that the only security for 
the loons is the guarantee of the prin¬ 
cipals that there has been no pledge of 
CCC’s stock to First National, and that 
First National has no interest in acquir¬ 
ing control over CCC In any event Calo¬ 
ry's contentions In this regard are 
bated solely on conjecture, and lack spe¬ 
cific allegations of fact The case cited 
by Calojay in support of its position' 
Involved a situation where there were 
specific allegations as to the degree of 
control of the licensee that went beyond 
that of lender-borrower. That is not the 
case here and no issue w ill be specified. 
General Media Television, Inc., 29 FCC 
2d 482, 21 RJl. 2d 1183 (1971). 

10. Finally, Calojay raises questions as 
to whether or not CCC’s proposed an- 
tennu location complies with § 73.315 of 
the Commission's rules. CCC proposes to 
sidemoum its antenna on the tower of 
station WNAP< FM), atop the Merchants 
National Bank Building In downtown 
Indianapolis. The Merchants National 
Bank Building la located approximately 
one quarter of a mile north and slightly 
east of the Indiana National Bank 
Tower (INB Tower), a building 155 reel 
taUcr than the center of radiation of 
CCC’s antenna. Calojay contends that 
the presence of tho INB Tower would so 
obstruct the signal of CCC’s proposed 
station that it would fail to place a pre¬ 
dicted 3.16 mV/tn minim um field 
•trength signal over the entire commu¬ 
nity of Indianapolis as required by 
J 73.315(a) of the rules. The INB Tower 
wbtends an arc of only 8\ and when 
CCC is 3.16 mv/m contour is calculated 
by the method specified in 5 73.313(c) of 
tiw Commission's rules, this contour 
does encompass the entire city of Indl- 
jnapolis, Calojay, however, has at¬ 
tempted to challenge this conclusion by 
wing a supplementary method of calcu- 
won based upon Technical Note No. 
101 'revised), "Transmission Loss Prc- 
nicuons for Tropospheric Communicn- 
uon Circuit," National Bureau of 

January 1. 1967. Section 
*3.3l3<e) of the rules permits the use of 


WLOX DrtTHdcftaUng Company r. FCC," 
fyr.24 712, 17 R.R 2100 (D.C. Clr. 1058). 
t? caso cited by Calojay, Medford 

L*c.. 1« FCC 2d 084, 15 R.R. 2d 
enl Bd th * fberlrw Board de- 

K n a real-party-in-Interest L-jme 

petitioner had failed to show 
loau "baaed on other than a 
f ‘ ** tor-debtor relationship between 
neuds - i6 Jd %% ^ lfi RJl 2<J mt 7WL 


supplementary showings in areas of 
widely uneven terrain in situations 
where our normal method of calculation 
may be substantially misleading, but 
such is not the case in .Indianapolis 
where the terrain Is level and CCC’s an¬ 
tenna site provides line-of-sight cover¬ 
age over all of the city except the 8 : arc 
blocked by the INB Tower. 

IX. Although i 73.315<b) of the rules 
states that an antenna location should 
be chosen so that there would be no major 
obstructions In the Unc-of-sight from the 
antenna over the principal city to be 
served, this section Is not Intended to 
prohibit an applicant from selecting a 
partially obstructed antenna location. 
The Goodwill Station, 25 FCC 2d 159. 189 
(1958), and a i 73.315(b) issue will only 
be specified where there Is substantial 
evidence that an applicant’s coverage 
estimates are unrealistic. For example. In 
BBPS Broadcasting Corporation. 5 FCC 
2d 969 (Rev. Bd. 1966>. a petitioner con¬ 
ducted ground profile studies along 11 
radlais to demonstrate that more than 
one-half of the applicant’s city of license 
would be shadowed by a land barrier 
which extended over a 55* arc * In the 
present instance. Calojay has presented 
only scant and questionable evidence that 
CCC’s proposed antenna site, which is 
located within the proposed city of li¬ 
cense, would result in undue shadowing. 
Accordingly, we are of the opinion that 
it Is not necessary to designate a § 73.315 
(b) Issue against CCC or to require CCC 
to conduct additional propagation tests 
under X 73.315(d) of the rules.* 

12. Tho data submitted by Calojay and 
CCC indicate that there would be signifi¬ 
cant differences in the size of the areas 
and populations which would receive 
service from their respective proposals. 
Consequently, fur the purposes or com¬ 
parison, the areas and populations which 
fall within the respective 1 mv/m con¬ 
tours. together with the availability of 
other primary aural service (1 mv/m for 
FM) in such areas will be considered 
under the standard comparative Issue, for 
the purpose of determining whether a 
comparative preference should accrue to 
cither of the applicants, 

13. Station WTLC(FM»’s transmitter 
is located 95 miles from that of station 
WPFB-FM. Middletown. Ohio. Under our 
present rules, 5 73.207.105 miles would be 
required, but tire existing spacing between 
stations WTLC<FM> and WPFB-FM was 
exempt when our present standards were 
adopted. The site proposed by CCC Is 99 
miles from that of station WPFB-FM. 
Since the spacing between the two sta¬ 
tions will be improved, wc shall provide 


* So© akw. El Camina Broodciuting Corpo¬ 
ration. 10 FCC 3d 505, II RR 2d 607 (R©v. 
Bd. 1007). 

•CCC propoftm to mount Its antenna on 
the aide of an existing tower. This practice U 
very common. In fact. Calojay's existing an- 
ten ha Is side mounted. Nonetheless. Calojay 
claims that this side mounting often results 
in a distorted radiation pattern. No specific 
evidence has been alleged as to how CCC’s 
proposal would violate the Commission’s 
rules. We know that aide mounting may 
cause a distorting effect. Absent a showing 
that such distortion violates our rules, no 
further inquiry Is warranted. 


that the provisions of § 73.207 will be 
waived in the event of a grant of CCC’s 

application. 

14. Calojay Enterprises, Inc., Is quali¬ 
fied to continue to own and operate FM 
station WTLC(PM), and except as indi¬ 
cated below. Community Communica¬ 
tions Corporation is also qualified to 
construct, own and operate a new FM 
bro&dca&t station on channel 289. In¬ 
dianapolis, Indiana. The applications are. 
however, mutually exclusive in that op¬ 
eration by both applicants as proposed 
would result In mutually destructive in¬ 
terference. We are. therefore, unable to 
mr.kc the statutory finding that a grant 
of both applications would serve the pub¬ 
lic interests convenience and necessity, 
and. they must be designated for hearing 
in a consolidated proceeding on the Issues 
set forth below. 

15. Accordingly, it is ordered . That 
pursuant to section 309(e) of the Com¬ 
munications Act of 1934, as amended, the 
applications of Calojay Enterprises, Inc., 
and Community Communications Corp. 
are designated for hearing In a consoli¬ 
dated proceeding at a time and place to 
be specified in a subsequent Order, on 
the following issues: 

tl) To determine with respect to Com¬ 
munity Communications Corporation: 

(a) Whether a $100,000 loan will be 
available and. if so. the period over which 
the loan must be repaid; 

<b) In light of the evidence adduced 
under (a) above whether Community 
Communications Corp. is financially 
qualified. 

(2) To determine which of the pro¬ 
posals would better serve the public 

interest. 

«3) To determine, in light of the evi¬ 
dence adduced under the above Issues, 
which of the applications should be 
granted. 

16. /f is further ordered . That the 
petition to deny filed by Calojay Enter¬ 
priser. Inc., Is granted to the extent in¬ 
dicated above, and is denied In all other 
respect*. 

17. It is further ordered , That in the 
event the application of Community 
Com muni rations Corporation is granted, 
the provisions of f 73.207 are waived to 
permit operation from the proposed 
transmitter site. 

18 ft is further ordered . That the ap¬ 
plicants shall file a written appearance 
stating an Intention to appear and pre¬ 
sent evidence on the specified Issues, 
within the time and in the manner re¬ 
quired by } 1.221(c) of the rules. 

19. It is further ordered, That the ap¬ 
plicants shall give notice of the hearing, 
jointly if feasible, within the time and in 
tiie manner specified in I 1 694 of the 
rules, and shall seasonably file the state¬ 
ment required by 5 1.594(g). 

Adopted: December 15. 1971. 

Released: December 21. 1971. 

Ftdiiul Communications 
Commission. 

f seal I Bin F. Waple. 

Secretary „ 

|FR Doc.71-18891 Filed 12 27-71:8:48am \ 

** Commissioner Bartley concurring in the 
result; Commissioner Johnson absent. 
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[Dockets Noe. 19875. etc,: FCC 71-12631 

CAPE PEAR BROADCASTING CO. 

ET AL 

Memorandum Opinion and Ordor 

Designating Applications for Con* * 

solidated Hearing on Stated Issues 

In regard applications of: Cape Fear 
Broadcasting Co. (WFNC), Fayetteville, 
N.C., has CP: 940 kc.. I kw. t 50 kw.-LS, 
DA-2, U. requests: 940 kc., 1 kw.. 50 kw.- 
LS. DA-N, U, for modification of con¬ 
struction permit. Docket No. 19375, File 
No. BMP-12791, Virginia Peninsula 
Broadcasting Corp., Newport News, Va., 
requests: 940 kc., 1 kw., day. Docket No. 
19376. File No. BP-18659, Vernon H. 
Baker, trading as. Town and Country 
Radio, Smithfield, Va.. requests: 940 kc„ 
5 kw. DA. day, for construction permits. 
Docket No. 19377, File No. BP-18660. 

1. The Commission has before it: <i) 
The above-captioned mutually exclusive 
applications; (11) the petition for special 
temporary authority and conditional 
grant of modification of outstanding con¬ 
struction permit, filed August 4, 1970. by 
Cape Fear Broadcasting Co. (Cape Fear) t 
licensee of standard broadcast station 
\VFNC, Fayetteville, N.C.: (iii) the op¬ 
position to petition filed August 19, 1970, 
by Virginia Peninsula Broadcasting Corp. 
(Peninsula); and. (lv) the reply to op¬ 
position filed August 31, 1970, by Cape 
Fear. 

2. In October of 1959, the Commission 
designated the mutually exclusive appli¬ 
cations of The Tidewater Broadcasting 
Co. and Edwin R. Fischer for new class 
II daytime only AM stations to operate 
on 940 kilocycles with 10.000 watts of 
power and a nondlrectional antenna for 
comparative hearing.* This matter was 
eventually resolved in The Tidewater 
Broadcasting Co.. Inc., 12 FCC 2d 471 
<1968 >. rehearing denied, 14 FCC 2d 
646 • 1968). affirmed, “Edwin R. Fischer 
v. FC.C.." 417 P. 2d 551 09691. wherein 
both applications were denied because of 
their failure to comply with the Commis¬ 
sion's policy statement on section 307(b) 
considerations for standard broadcast 
facilities involving suburban communi¬ 
ties. 2 FCC 2d 190 0965).* The Commis¬ 
sion, however, waived the rule (section 
1.519) prohibiting repetitious proposals 
so as to permit the applicants and other 
interested parties to file new applications 
for the same or different communities. 
The present applications are the succes¬ 
sors to that proceeding. 

3. Station WFNC is a class n station 
operating on 940 kilocycles with 10 kilo¬ 
watts of power during the daytime and 1 
kilowatt at night. On November 19. 1965. 
Cope Fear filed an application (HP- 


»TOC 50-1079. The Tidewater Broadcasting 
Co. proposed a station which would servo 
Smithfield. Va.. while Edwin R. Fischer pro¬ 
posed to serve Newport News, Va. The present 
applicants are now proposing to serve the 
same two communities. 

• It was found, among other things, that 

the operation of both of the proposed sta¬ 

tions would have Involved extensive penetra¬ 
tion of the larger communnlty of Norfolk, 
Va., by the proposed 5 mv/m contours. 


17017) to Increase its daytime power to 
50 kilowatts and to use a directional an¬ 
tenna which was granted in Cape Fear 
Broadcasting Co. (WFNC), 12 FCC 2d 
736 (1968). However. Cape Fear has not 
yet constructed these facilities due to the 
fact that the Tidewater decision was re¬ 
leased 1 month after it obtained its au¬ 
thorization. thereby allowing It to file an 
application for an omnidirectional 50- 
kilowatt operation which could not hAve 
been filed previously because it would 
have been mutually exclusive with the 
pending Tidewater Broadcasting Co. ap¬ 
plication which at that time was entitled 
to protected status. Cape Fear now* re¬ 
quests a conditional grant of its applica¬ 
tion under section 1.592 of the Commis¬ 
sion’s rules.’ or alternatively, a wrniver of 
that section, so as to permit It to op¬ 
erate its proposed omnidirectional facili¬ 
ties on on Interim basis. In support of 
this request. Cape Fear alleges that: A 
conditional grant would not prejudice 
the other applicants in hearing and 
might serve to prevent economic waste; 
the other applications are defective and 
not likely to be successful in hearing: 
and. a conditional grant would bring an 
additional primary service to 16,000 per¬ 
sons above and beyond the 276.920 per¬ 
sons who would benefit from Cape Fear's 
presently authorized, but unbuilt. 50 
kilowatt directional operation. In oppo¬ 
sition to Cape Fear's request, Peninsula 
claims that a conditional grant would 
violate Its right to a full and fair hearing 
under the Ashbackcr doctrine.* and that 
there appears to be no compelling public 
need for an interim operation in this 
case, as Cape Fear’s proposed gain area 
is not underserved. 

4. The Commission may in some cir¬ 
cumstances award an interim authoriza¬ 
tion to one of several competing appli¬ 
cants without a full Ashbacker hearing 
when it is clear that the public interest 
would thus be served, however, this pub¬ 
lic interest must be such as to outweigh 
any prejudical impact an interim grant 
might have on the decision concerning 
the regular operation. "Community 
Broadcasting Co. v. F.C.C.", 274 F. 2d 753 
(I960); "Beloit Broadcasters, Inc., v. 
F.C.C„ 365 F. 2d" 962 (1966). Thus, the 
primary question to bo resolved Is 
whether or not the public interest re- 


• Section 1.592 provides In pertinent part: 
(a) Where a grant of &n application would 
preclude the grant of any application or 
applications mutually exclusive wtth it. the 
Commission may. if the public interest will 
be served thereby, make a conditional grant 
of one of the applications and designate aU 
of the mutually exclusive applications for 
hearing • • • Such conditional grants will 
be issued only where It appears: • • • 

(2) That public interest requires the 
prompt establishment of broadcast service 
In a particular community or area; or, * * * 
(4) That a grant of one application would 
be in the public Interest, and that it ap¬ 
pears from an examination of the remain¬ 
ing Applications that they cannot be granted 
because they ore in violation of provisions of 
the Communications Aot. other statutes, or 
the provisions of this chapter. 

•“Ashbacker Radio Corp.. v. FC.C.'\ 336 
U8. 327 (1945). 


quires the prompt establishment of Cape 
Fear’s omnidirectional facilities for an 
indefinite interim period. We conclude 
that there is no such pressing public need 
for an additional standard broadcast 
signal In Caj>e Fear's proposed gain area 
It Is true that we previously found that 
Cape Fear’s 50 kilowatt directional op¬ 
eration would serve the public interest by 
bringing a new primary service to 
276.920 persons residing in an area of 
5.608 square miles, but we also noted that 
this area Is not an underserved area nnd 
that a large majority of the popula¬ 
tion there receives from three to sixteen 
other primary services. Cape Fear 
Broadcasting, supra., 738.* This appears 
to be even more the case with the 16,000 
additional persons who would receive 
another primary service as a result of 
Cap© Fear's proposed omnidirectional 
operation, as the majority of them reside 
in the vicinity of the urban areas of 
Raleigh. Goldsboro, and Wilmington. 
N.C. 

5. It should also be noted that Cnpe 
Fear has filed several applications for 
extensions of time within which to com¬ 
plete construction of its directional facil¬ 
ities, and the Commission has routinely 
granted these applications on the bash 
that it would cost Cape Fear some $47,500 
to build another antenna tower and ac¬ 
quire equipment which would not be 
needed In the event It is eventually 
granted authority to operate omnidirec¬ 
tionally. By allowing Cape Fear such dis¬ 
cretion In determining when station 
WFNC will commence its authorized 50- 
kilowatt directional sendee, the Commis¬ 
sion Is not only seeking to prevent 
economic hardship, but U implicitly stat¬ 
ing that there is no pressing need for 
the immediate activation of this service 

3. Cape Fear further alleges that It 
should be granted Interim authority be¬ 
cause neither of the other two applicants 
is likely to prevail In hearing due to the 
fact that their applications do not com¬ 
ply with the Commission’s rules and pol¬ 
icies. and points out that the Commission 
in the Tidewater case, supra. In waiving 
9 1.519 of the rules to allow the parties 
to file repetitious applications, stated 
that their new applications should be 
realistically designed to serve the needs 
of their specified communities and: 

• • * may specify the same or a dif¬ 
ferent community, so long as they com¬ 
ply with all of the technical provisions 
of our rules including (| 73.30, 73.21, and 
73.188(b) (1) and (2) for stations in that 
community. 479. 

Cape Fe-r claims that Peninsula's ap¬ 
plication does not comply wrlU) 
» 73.188(b> (1) and <2) In that it doe* 
not provide for coverage of the basinet 
and residential areas of Newport News 
with a sufficiently strong signal, but no 
such defect appears In the Town and 
Country Radio application. Cape Fear 


•Only 3.379 persons will receive a second 
primary service as a result of Cape Ft*** 
authorized 50-kilowatt directional opera¬ 
tion and only 2.767 persons will recelva » 
third primary servloe. 
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contends, however, that Town and Coun¬ 
try has still not submitted a realistic pro¬ 
posal to serve the city of Smithfleld 
because its 5 inv/m contour would pene¬ 
trate the city of Newport News, and that 
such penetration was one of the grounds 
upon which its predecessor application 
was denied. According to Cape Pear, the 
C* umiission should therefore make a 
prehearing finding that this penetration 
will once again disqualify the Smithfield 
applicant. We do not believe an interim 
operation should be granted on this 
basis. Having waived 9 1.519 and ac¬ 
cepted Town and Country’s application, 
we are now bound to accord all of the 
applicants in the hearing their full range 
of procedural rights. A Judgment as to 
whether Town and Country is realisti¬ 
cally proposing to serve Smithfleld or 
Newport News should be made otter we 
have had an opportunity to review all of 
the evidence pertaining to that issue. 
Likewise, Peninsula will be given an op¬ 
portunity to establish that it can either 
meet the coverage requirements or Jus¬ 
tify a waiver of the rules. Although Cape 
Pear was prevented from applying for an 
omnidirectional operation in the first in¬ 
stance due to conditions beyond its con¬ 
trol, neither were the developments in 
this case within the control of any single 
party, and Cape Fear is not entitled to 
a conditional grant as a matter of right 
merely because it has demonstrated that, 
no particular harm would result from 
such a grant Since there Is no urgent 
public need or Interest which would war¬ 
rant & waiver of section 1.592 in this case. 
Cape Fear’s request will be denied. 

7. As noted in paragraph 2. supra, the 
two previous applications were denied be¬ 
cause they failed to meet the standards 
*ct out in the Commission’s 307(b) — 
suburban policy. Likewise, since the pro¬ 
posed 5 mv/m contours of both the 
Peninsula and Town and Country ap¬ 
plications penetrate Norfolk and New¬ 
port. News* respectively, a presumption 
that they are realistically proposing to 
«rve the larger communities rather than 
their specified communities arises under 
the aforementioned 307(b)—suburban 
Policy. Since the applicants have not at¬ 
tempted to rebut that presumption at the 
Prehearing stage, appropriate issues will 
be included in the forthcoming hearing. 

8 Examination of Peninsula's appli¬ 
cation Indicates that it docs not provide 
f and 25 mv/m coverage of the residen¬ 
tial and business districts of Newport 
hows as required by 9 73.183(b) (1) and 
of the rules. Peninsula has requested 
a waiver of the rule, but we believe that 
an issue should be specified so that the 
matter can be explored in hearing. 

® Peninsula estimates that It will need 
W8.575 to construct and operate the sta- 
uon for 1 year without revenue. To meet 
r~\ expense, it relies upon a $100,000 
P*™ 1 ? an * The bank loon commitment 
*eiter, however, is not current and does 
^ecify the terms of repayment as re¬ 
quired by the instruction to section III 

•Tb* 1970 populations of Norfolk, New- 
o Smithfleld are 307.951. 138,177, 

2.713, respectively. 


of the application form. Thus, a finan¬ 
cial issue with respect thereto will be 
Included. 

10. Except as Indicated by the issues 
specified below, the applicants are quali¬ 
fied to construct and operate as proposed. 
However, since the proposals are mu¬ 
tually exclusive, they must be designated 
for hearing in a consolidated proceeding 
on the issues specified below. 

11. Accordingly, it is ordered. That, 
pursuant to section 309(e) of the Com¬ 
munications Act of 1934. as amended, the 
applications are designated for hearing 
in a consolidated proceeding, at a time 
and place to be specified in a subsequent 
Order, upon the following issues: 

(1) To determine the areas and popu¬ 
lations which would receive primary 
service from the proposals of Virginia 
Peninsula Broadcasting Corp. and Town 
and Country Radio and the availability 
of other primary aural service (1 mv/m 
or greater in the case of FM) to such 
areas and populations. 

(2) To determine the areas and popu¬ 
lations which may' be expected to gain 
or lose primary service from the proposed 
operation of station WFNC and the avail¬ 
ability of other primary aural service (1 
mv/m or greater in the case of FM) to 
such areas and populations. 

(3) To determine the terms and condi¬ 
tions of the loan to Virginia Peninsula 
Broadcasting Corp., whether it is still 
available, and. in Ught thereof, whether 
the applicant is financially qualified. 

(4) To determine whether the proposal 
of Virginia Peninsula Broadcasting Corp. 
will realistically provide a local trans¬ 
mission facility for its specified station 
location or for another larger com¬ 
munity. In light of all the relevant evi¬ 
dence. including, but not necessarily 
limited to. the showing with respect to: 

(a) The extent to which the specified 
station location has been ascertained by 
the applicant to have separate and dis¬ 
tinct programing needs; 

(b) The extent to which the needs of 
the specified station location are being 
met by existing aural broadcast stations; 

(c) The extent to which the appli¬ 
cant’s program proposal will meet the 
specific unsatisfied programing needs of 
Us specified station location; and 

<d) The extent to which the projected 
sources of the applicant’s advertising 
revenues within Its specified station lo¬ 
cation are adequate to support its pro¬ 
posal, as compared with Its projected 
sources from all other areas. 

(5) To determine, in the event that it 
Is concluded pursuant to the foregoing 
issue that the proposal will not realis¬ 
tically provide a local transmission serv¬ 
ice for its specified station location, 
whether such proposal meets all of the 
technical provisions of the rules for 
standard broadcast stations assigned to 
the most populous community for which 
It Is determined that the the proposal 
will realistically provide a local transmis¬ 
sion service, namely Norfolk, Va. 

(6> To determine whether the pro¬ 
posal of Town and Country Radio will 
realistically provide a local transmission 
facility for its specified station location 


or for another larger community, in light 
of all the relevant evidence, including, 
but not necessarily limited to, the allow¬ 
ing with respect to: 

(a) The extent to which the specified 
station location has been ascertained by 
the applicant to have separate and dis¬ 
tinct programing needs; 

(b) The extent to which the needs of 
the specified station location arc being 
met by existing aural broadcast stations; 

(c) The extent to which the appli¬ 
cant’s program proposal will meet the 
specific unsatisfied programing needs of 
its specified station location; and 

(d) The extent to which the projected 
sources of the applicant’s advertising 
revenues within its specified station lo¬ 
cation are adequate to support Its pro¬ 
posal, as compared with Its projected 
sources from all other areas. 

To determine, in the event that 
It is concluded pursuant to the foregoing 
issue that the proposal will not realis¬ 
tically provide a local transmission serv¬ 
ice for its specified station location, 
whether such proposal meets all of the 
technical provisions of the rules for 
standard broadcast stations assigned to 
the most populous community for which 
it is determined that the proposal will 
realistically provide a local transmis¬ 
sion service, namely Newport News, Va. 

(8) To determine whether the pro¬ 
posal of Virginia Peninsula Broadcast¬ 
ing Corp. would provide coverage of 
Newport News as required by 9 73.188(b) 
<1) and (2) of the rules, and. if not. 
whether circumstances exist which would 
warrant a waiver. 

(9) To determine, in light of section 
307 1 b> of the Communications Act of 
1934. as amended, which of the pro¬ 
posals would best provide a fair, efficient 
and equitable distribution of radio 
service. 

(10) To determine, in the event it is 
concluded that a choice between the 
applications should not be based solely 
on considerations relating to section 
307(b), which of the operations pro¬ 
posed in the above-captioned applica¬ 
tions would, on a comparative basis, 
better serve the public interest. 

(11) To determine, in Uie Ught of the 
evidence adduced pursuant to the fore¬ 
going issues which. If any, of the appU- 
catlons should be granted. 

(12) It is further ordered. That the 
petition for special temporary authority 
and conditional grant filed by Cape Fear 
Broadcasting Co. is denied. 

(13) It is further ordered. That, in 
the event of a grant of the application 
of Cape Fear Broadcasting Corp., the 
construction permit shall contain the 
following condition: 

Permittee shall submit new common 
point impedance measurements and suffi¬ 
cient field intensity measurement data 
to show clearly thAt the nighttime di¬ 
rectional antenna array remains ad¬ 
justed within authorized limits. 

(14) It is further ordered . That, in the 
event of a grant of the appUcatlon of 
Virginia Peninsula Broadcasting Corp., 
the construction permit shall contain 
the following conditions: 
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Suitable isolation filters and other re* 
quired equipment shall be installed to 
prevent interaction between the permit¬ 
tee's operation and that of station 
\VTTD. Prior to s uch In stallation, the 
licensee of station WT1D shall have de¬ 
termined the operating power of W’lTD 
by the indirect method. Upon comple¬ 
tion of the installation and adjustment 
thereof, the antenna resistance of sta¬ 
tion WTO) shall be remeasured and this 
data, accompa nied by a rcdescription of 
the modified WTTD antenna system, 
shall be submitted with PCC Form 302 re¬ 
questing authority to determine the 
operating power of station WTO) by 
the direct method. 

Before issuance of a license, the 
permittee shall in addition to the 
requirements of 8 73.45(e)(1) of the 
Commission's rules, make field observa¬ 
tions or measurements to clearly demon¬ 
strate that the operation of the two 
stations with the same antenna does not 
result in spurious radiation to the extent 
that interference results to each other as 
well as to other radio services. 

15. It is further ordered. That, to avail 
themselves of the opportunity to be 
heard, the applicants respondent herein, 
pursuant to } 1.221(c) of the Commis¬ 
sion’s rules, in person or by attorney, 
shall, within 20 days of the mailing of 
this order, file with the Commission in 
triplicate, a written appearance stating 
an Intention to appear on the date fixed 
for the hearing and present evidence on 
the issues specified in this order. 

16. It is further ordered. That the ap¬ 
plicants herein shall, pursuant to 8 311 
(a)(2) of the Communications Act of 
1934. as amended, and I 1.594 of the 
Commission's rules, give notice of the 
hearing, cither individually or. if feasible 
and consistent with the rules, jointly, 
within the time and in the manner pre¬ 
scribed in such rule, and shall advise the 
Commission of the publication of such 
notice as required by § 1.594(g) of the 
rules. 

Adopted: December 15.1971. 

Released: December 21, 1971. 

Federal Communications 
Commission/ 

[seal] Ben F. Waplx. 

Secretary . 

(PR Doc.71-18892 Piled 12-27-71;8:49 amj 


(Docket No. 18935; PCC 71-1242] 

WESTERN UNION TELEGRAPH CO. 
Order Regarding Suspension of Tariff 

In the matter of Western Union Tele¬ 
graph Co„ Tariff FCC No. 254 Autodin 
service. Docket No. 18935. 

1. The Commission has before it a 
petition filed on behalf of the Depart¬ 
ment of Defense (DOD) on October 29, 
1971, for suspension and investigation 
of, and for an accounting order for. The 
Western Union Telegraph Co/a Tariff 
FCC No. 254. 100th Revised Page 1, 13th 
Revised Page 238, 11th Revised Page 


* Commissioner Johnson absent. 


240. 12th Revised Page 241. and 10th 
Revised Page 242, filed by Western Union 
on August 13, 1971, by Transmittal No. 
6642, to become effective on September 
16. 1971, with certain provisions to be¬ 
come effective on October 16. 1971. The 
effective dates of the proposed tariff 
revisions were postponed by Western 
Union until November 13, 1971, pursuant 
to the order of the Commission which 
was in furtherance of the President’s 
Wage-Price Freeze. While certain of the 
tariff material did become effective on 
November 13. 1971, Western Union de¬ 
ferred the general effective date from 
November 13 to December 13. 1971, by 
Transmittal No. 6672. 

2. The tariff revisions of Western 
Union listed above which arc objected 
to by DOD would result In Increased 
charges for Autodin sendee, of which 
DOD is the sole user, of approximately 
$1.8 million annually. 

3. DOD alleges that the Increased 
charges reflected in the tariff revisions 
in question are unreasonable and unjust 
and therefore unlawful. DOD contends 
that an undue burden Is placed on the 
customer since the tariff changes result 
in increases in rates without any change 
in service or other justification. It is 
further argued that Western Union has 
failed to provide certain cost detail of 
certain equipment and services to Justify 
an increase in rates: that the mathe¬ 
matical factor for plant supervision ex¬ 
pense has unlawfully risen from 34.06 
percent to 68 22 percent, which when 
applied to the base of Installation labor 
unreasonably and therefore unlawfully 
inflates such base yielding an unreason¬ 
able rate increase; that further unlaw¬ 
ful increases result when the mathemat¬ 
ical factor for the fixed annual charges 
and for the supporting plant elements of 
the rate base are applied to the allegedly 
inflated base in computing recurring 
Autodln charges; that Western Union 
has consistently overcharged the De¬ 
partment of Defense for maintenance 
and that the present tariff revisions in¬ 
crease these charges even more; and 
finally, that these tariff revisions are 
unreasonable when considering that the 
EMOD-1 modernization program for 
Autodin was originally set up as being 
entirely cost effective. 

4. In its responsive pleading. Western 
Union asserts that DOD has failed to 
demonstrate how the revised rates are 
unreasonable and unlawful. Western 
Union states that, based on facts gained 
from actual operating experience, the 
increases in rates for the EMOD-1 (Evo¬ 
lutionary Modernization of the Autodln 
service) program would reflect more 
closely the costs pertaining to the 
EMOD-1 equipment In specific contra¬ 
diction to DOD’a allegations. Western 
Union contends that they have properly 
identified the detail cost elements of the 
equipment in question; that the total 
cost figure for such equipment (as well 
as the breakdown of such sum) was ex¬ 
plained to DOD and is fully supportable 
by commitments to subcontractors and 
applicable taxes; that the increase from 
a 34.06 percent to a 68 22 percent factor 


for plant supervision expense Is an ap¬ 
propriate expense and reflects that ini¬ 
tial pricing estimates may need change 
to accord with facts as developed 
through actual operating experience; 
that DOD did not present the full picture 
regarding such factor increase in that 
DOD failed to mention decrease: in 
other factors; that the amount of main¬ 
tenance required for the equipment is a 
matter of engineering Judgment derived 
from experience and that the increase 
In the annual maintenance charge re¬ 
flects such Judgment resulting from ac¬ 
tual experience; and that DOD's argu¬ 
ments as to the unreasonableness of the 
proposed charges are based on selective 
reference to a few constituent compo¬ 
nents of the charges and do not show 
unreasonableness of the overall charge! 
for the items of equipment. Western Un¬ 
ion requests that the DOD petition be 
denied or that, if a suspension Is or¬ 
dered. it be for 1 day only, subject to an 
appropriate accounting order. 

5. Tho Commission has reviewed the 
contentions herein, the proposed tariff 
revisions and the currently effective 
tariff schedules applicable to Autodin 
service, of which DOD Is the sole user, 
and Is of the opinion that there arc pro¬ 
visions in the revised tariff schedule! 
that present questions as to whether the 
provisions In such tariff schedules arc or 
will be lawful within the meaning cl sec¬ 
tion 201 (b) of the Communication*: Act 
of 1934, os amended. 

6. On the basis of the cost support 
data and information that we have At 
our disposal at this time, we are unable 
to determine whether or not the pro¬ 
posed tariff schedules are Just and rea¬ 
sonable and otherwise lawful. Pending 
hearing and decision thereon we feel that 
the proposed tariff revisions referred to 
above should be permitted to become ef¬ 
fective on December 14. 1971, after a 1- 
day suspension and the institution of 
an accounting order which will protect 
the rights of both Western Union and 
DOD. This, In our opinion, will best serve 
the public interest. 

7. It is also our view that the principle! 
and factors to be resolved concerning 
these tariff revisions are related to other 
Western Union tariff revisions pertaining 
to Autodln service now under investiga¬ 
tion by us in this docket. In fact, the 
tariff pages in question here arc auto¬ 
matically subject to this investigation 
(Docket No. 18935) as they represent re¬ 
issues and amendments of tariff page* 
included in the original order of investi¬ 
gation in this proceeding. Reissues and 
amendments of such pages were specifi¬ 
cally Included in this investigation. 

8. Accordingly, in view of the foregoing 
considerations: It is ordered , That. 10JJ* 
Revised Page 1, 13th Revised Page 23a 
11th Revised Page 240, 12th Revised 
Page 241. and 10th Revised Page 242 of 
The Western Union Telegraph Co. Tariff 
FCC No. 254. and any amendment! 
thereto and reissues thereof, already in* 
eluded in the present proceeding and 
subject to the issues in this proceeding, 
are hereby suspended until December 14* 
1971, and that Western Union shall w 
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the case of all increased charges and 
until further order of the Commission, 
keep accurate account of all amounts re¬ 
ceived by reason of such increase. 

Adopted: December 10.1971. 

Released: December 13.1971. 

Federal Communications 
Commission . 1 

IsxalI Ben F. Waple. 

Secretary. 


including a request for hearing if de¬ 
sired. may be submitted to the Secretary. 
Federal Maritime Commission, Wash¬ 
ington. D.C. 20573 within 20 days after 
publication of this notice in the Federal 
Register. A copy of any such statement 
shall also be forwarded to the party fil¬ 
ing the application (as indicated herein¬ 
after) , and the comments should indicate 
that tills has been done. 

Notice of application filed by: 


cordingly. Foss and Foss Alaska peti¬ 
tion that 46 CFR 531.26(c) be further 
amended to apply until January 1, 1975. 

This exemption from the requirements 
of the Shipping Act. 1916, and the Inter- 
coastal Shipping Act, 1933, will become 
effective upon approval of the Commis¬ 
sion pursuant to section 35 of the Ship¬ 
ping Act. 1916. 

By order of the Federal Maritime 
Commission. 


[PR Doc.71 *18348 Filed 12-27-71:8:46 am] 


FEDERAL MARITIME COMMISSION 

(No. 71-87J 

ASSOCIATED LATIN AMERICAN 
FREIGHT CONFERENCES AND AS¬ 
SOCIATION OF WEST COAST 
STEAMSHIP COMPANIES 

Tariff Rules Regarding Wharfage and 
Handling Charges; Enlargement of 
Time for Filing Replies 

December 21,1971. 

Counsel for the Port of New York Au¬ 
thority has requested one-week enlarge¬ 
ment of time to December 30.1971, to file 
reply affidavits and memoranda in this 
proceeding. Request Is made also on 
behalf of the States of New York and 
New Jersey and the city of New York. 
Counsel advises that Hearing Counsel 
favor the request. Counsel for respond¬ 
ents opposes the extension in part seek¬ 
ing to limit it to December 28, 1971. 

A one-week extension of time would 
not be unreasonable under the circum¬ 
stances and will not unduly delay the 
final disposition of this proceeding. Ac¬ 
cordingly. time within which reply affi¬ 
davits and memoranda of law may be 
filed by Interveners in opposition to re¬ 
spondents and Hearing Counsel is en¬ 
larged to and Including December 30, 
1871. 

Francis C. Hurney, 
Secretary . 

[FR Doc 71-18023 Piled 12-27-71;8:51 am] 


fOSS LAUNCH & TUG CO., AND FOS1 
ALASKA LINE, INC. 

Application for Exemption 

Notice Is hereby given that the follow 
wg application for exemption has beei 
with the Commission for approva 
Pursuant to section 35 of the Shipphu 
Act, 1916, as amended (80 Stat. 1358 
« U-S.c. 833a). 

Interested parties may inspect and ob 
w v? copy °* application at th< 
waahtogton office of the Federal Mari 
Commission, 1405 I Street NW. 
J'Mnmgton. DC Room 1015: or may in 
* c °Py °* toe application at th< 
J^eid Offices, New York. N.Y.; New Orle 
L and San Fnmcisco, Calif. Com 
reference to the applicatloi 

TtHun?^*** 0 **** Johnson concurring In thi 
mt - Commissioner Reid absent. 


Edward O. Lowry, in. Bogle, Oates, Dobrln, 

Wakefield it Long. 14th Floor, Norton Build¬ 
ing. Seattle, Wash. 98104. 

Application designated Exemption No. 
12 is hereby made pursuant to section 35 
of the Shipping Act, 1916, for exemption 
from the Intercoastal Shipping Act, 1933, 
and the Shipping Act, 1916, and regula¬ 
tions applicable thereunder for the car¬ 
riage of general cargo between Seattle, 
Wash., and the Arctic Coast of Alaska 
between Beechey Point and Tigvariak 
Island, via the Gulf of Alaska, the Bering 
Sea, and the Arctic Ocean, for a 3-year 
period expiring December 31.1974. 

The grounds for the application for 
exemption are the same as those asserted 
in the prior applications of Foss Launch 
& Tug Co. (Foes), and Foss Alaska Line, 
Inc. (Foss Alaska); Puget Sound Tug & 
Barge Co.: and Alaska Barge & Trans¬ 
port, Inc., in exemptions Nos. 6. 7. and 8. 
respectively, which were approved by the 
Commission (46 CFR 531.26(c) 36 Fit. 
7967-7968 April 28.1971). effective during 
1971. 

The proposed service is designed for 
the movement of general cargo Including 
bulk liquids to and from the oilfields 
discovered in 1968 near Prudhoe Bay. 
Alaska. The major oil companies engaged 
in operations at the site and their sup¬ 
pliers require water transportation for 
their food, clothing, shelter, communica¬ 
tions gear, drilling equipment, pipeline 
material, supplies and equipment. No port 
or port facilities exist on this coast and 
due to the difficulty of construction it is 
doubtful that ports will be developed in 
tiie near future. 

The timing of operations is determined 
by the ice condition in Prudhoe Bay. Ves¬ 
sels must arrive off Point Barrow in time 
for the earliest movement of pack ice 
offshore. Vessels must move to the des¬ 
tination. discharge and return south of 
Point Borrow before the ice returns, 
which is normally within 4 to 6 six weeks. 
Owing to its specialized character, the 
movement does not lend Itself to rate 
regulation. 

However, contrary to expectations, 
neither Foss nor Foss Alaska has had 
any significant ability to exercise the 
prior exemptions. The demand for com¬ 
mon carrier transportation between 
Seattle and Prudhoe Bay was minimal 
because of the delay in construction of 
a petroleum pipe line across Alaska, nec¬ 
essary for the development of the oil 
fields in the Prudhoe Bay region. It is 
anticipated* however, that within the 
next 3 years these problems will be re¬ 
solved and that there will be a major 
demand for transportation of miscel¬ 
laneous cargoes. Including liquid in bulk, 
between Seattle and Prudhoe Bay. Ac¬ 


Dated: December 21. 1971. 

Francis C. Hurney, 

Secretary. 

|PR Doc71-18923 Filed 12-27-71:8:51 om| 


PRICE COMMISSION 

SMALL BUSINESS FIRMS WITH NEW 
LOSS OR LOW PROFIT MARGIN 

Grant of Exception 

The Price Commission has been re¬ 
quested to authorize relief from certain 
requirements of its regulations for small 
business firms. w r hich* during their most 
recent fiscal year, had gross sales of less 
than $1 million and experienced during 
the base period a net loss or a profit 
margin of less than 3 percent. 

Pending the development of a compre¬ 
hensive regulatory approach to this 
problem, which has many facets and 
differs in various segments of the econ¬ 
omy, the Commission hereby grants a 
temporary exception to each person sub¬ 
ject to the Commission's regulations w ho 
has had during that person’s most recent 
fiscal year ended prior to August 15. 
1971, gross sales revenues of leas than 
$1 million and has experienced during 
the base period a net loss or a profit 
margin of less than 3 percent. Such a 
person may use a base period profit 
margin of 3 percent in computing per¬ 
missible levels of price increases under 
the Commission's regulations. 

The Price Commission reserves the 
right to change, revise, or revoke the 
authority granted herein at any time. 

Issued in Washington. D.C., on Decem¬ 
ber 22. 1971. 

C. Jackson Grayson. Jr., 
Chairman of the Price Commission. 

(FR Doc.71-19014 Fllod 12-23-71:5:10 pmj 


U S. PRODUCERS OF MURIATE OF 
POTASH USED IN FERTILIZER 

Exception to Seasonal Pricing Patterns 
Requirements 

8ectlon 300.81 of the Price Commis¬ 
sion's regulations relates to price fluc¬ 
tuations for seasonal patterns. One of 
the requirements is that a person may 
change his prices to reflect seasonal 
fluctuations only if the distinct flota¬ 
tion is an established practice that has 
taken place in each of the 3 years before 
the date of the contemplated change. 
The potash industry has employed sea¬ 
sonal pricing during 13 of the past 14 
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years, the only significant variation hav¬ 
ing occurred in the spring of 1969 when 
an extraordinary heavy Influx of Cana¬ 
dian potash resulted In depressing nor¬ 
mal seasonal Increases. Several pro¬ 
ducers have requested an exception that 
would permit producers to make the 
price adjustments contemplated by 
$ 300.81, after excluding the 1969 price 
levels, and to establish a price celling 
during the seasonal fluctuation period at 
a level no higher than that prevailing in 
February 1971. 

In consideration of the long history of 
fluctuations in this area, with only one 
significant variation, and then only be¬ 
cause of the extraordinary circum¬ 
stances, the Commission hereby grants 
an exception from the requirements of 
I 300.18 (so far as it requires that dis¬ 
tinct fluctuations must have taken place 
in each of the 3 years before the date 
of the contemplated change) for the ap¬ 
plicant producers as to base price, so 
that the price levels which prevailed 
during the spring of 1969 are excluded 
from consideration In arriving at the 
base for establishing the controlling 
price levels for 1972 with respect to 
muriate of potash: with all other re¬ 
quirements of the Price Commission reg¬ 
ulations, including the other require¬ 
ments of $ 300 81. to remain otherwise 
in full effect as regards all producers. 
The producers are not authorized to In¬ 
crease their respective profit margins 
prevailing during the base period. 

The Price Commission reserves the 
right to change, revise, or revoke the au¬ 
thority granted herein at any time. 

Issued in Washington, D.C., on 
December 22.1971. 

C. Jackson Ora y son. Jr., 
Chairman of the Price Commission . 
|rn Doc 71-19018 Filed 12-23-71;5:10 pm) 


FEDERAL POWER COMMISSION 

(Docket No. 0-2712. etc.1 

CITIES SERVICE OIL CO. ET AL. 

Notice of Applications for Certificates, 
Abandonment of Service and Peti¬ 
tions To Amend Certificates 1 

December 17.1971. 

Take notice that each of the applicants 
listed herein has filed an application or 
petition pursuant to section 7 of the 
Natural Oaa Act for authorization to 
sell natural gas in Interstate commerce 
or to abandon service as described herein, 
all as more fully described in the respec¬ 
tive applications and amendments which 
are on file with the Commission and open 
to public inspection. 

Any person desiring to be heard or to 
make any protest with' reference to said 
applications should on or before Janu¬ 
ary 10. 1972. Ale with the Federal Power 


* This uotioo does not provide for consoli¬ 
dation for hearing of the several matters 
covered herein. 


Commission, Washington. D.C. 20426, 
petitions to intervene or protests In ac¬ 
cordance with the requirements of the 
Commissio n's ru les of practice and pro¬ 
cedure (18 CFR 1.8 or 1.10). All protests 
filed with the Commission will be con¬ 
sidered by It In determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Persons wishing to be¬ 
come parties to a proceeding or to par¬ 
ticipate as a party in any hearing therein 
must file petitions to Intervene in accord¬ 
ance with the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained In and subject 
to the Jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission's rules of practice and pro¬ 


cedure a hearing will be held without 
further notice before the CommKion on 
all applications In which no petition to 
intervene is filed within the time required 
herein if the Commission on Its own re¬ 
view of the matter believes that a grant 
of the certificates or the authorize ion for 
the proposed abandonment Is required by 
the* public convenience and necessity. 
Where a petition for leave to Intervene 
is timely filed, or where the Commission 
on its own motion believes that a formal 
hearing is required, further notice of such 
hearing will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for applicants to appear or 
be represented at the hearing. 


Kenneth P. Plumb, 

Secretary. 


Dock* No 
«umI dot* filed 


Applicant 


runrluM* and location 


Price per Mcf inn 


0-2717_ 

C 13-6-71 

O-7009. 

C 11-20-71 

o-mii. 

D 13-6-71 

C104-0.. 

U-ifi-71 > 

C 171-77_ 

C 13-6-71 

CI71-S72._ 

C 11-20 71 


C172-211. 

B 10-21 71 

C172-20.._ 

B 10-21-71 

C172-242 .... 
B 10-21-71 

CI7J-344_ 

B 10-21-71 

CTO-J4A_ 

B 10-21-71 

C173-3M_ 

B 10-21-71 

C172-247. 

B 10-21-71 

emus. 

b io-a-;i 


CUktt Service OH Co., Poet Office Southern Natural Ov Col, Lo cons- 


Box 300. Tub*, OK 74102. 


Gulf OH Corp.. Poet Office Box 
MW. Tula* OK 74102 (partial 


. Humble OU A ReflnLng Co.. Pent 
Office Box 2180, Houston, TX 
79001. 

Suburban Propane Oaa Corp.. 

2210 MerranUle Bank BM„v. 
Polio*. TX 743DL 
Bon Oil Co., Peat Office Bos 
3880, Dolls*. TX 7*221. 

Murphy Of) Co. of Oklahoma 
Inc., Pool Office Box 440, 

DoUml TX 7S2ZL 
Valeo Oil A Go* ine.. Past Office 
Box 440, Dollar, TX 7&22L 

> • ....dk » ... . • • • • • . .. 


list Uttt 

* Jo o ua 

DopfctiV* -- 


2L0 no 


• 30.0 UO 

• 20.0 

• 22.10 1U 


port Field, De Soto Parish, L*» 

Columbia Go* Transmission Coin,, 

Big Sandy FVW. Pika County. Ky. 

Cities Servlet (Joe To.. Houlb^o* 

Gibbon Field, Grant County. Ok la. 

Columbia Gas T rani mission Corp.. 

Garden City «nd o«h*c flHdsi, 0L 
Mary and other parish**, Louisiana. 

United Gas Pipe Line Co., Uonnoke 
Field Aroa, Jeffmon Davis Parish, 

u 

Mlchlgan-Wbriiruln Pipe Lioe Co., 

Lovcdaie Field. Woodward County, 

Lone Star Goa Co., Doyle Pool. 

Stephen* County, Okla. 

Tonnes™* Ga* TranmdsUm Co., 

Cleveland Towns! lo. Liberty 
County, Tex. 

Lone Star Gas Co.. Carthage Field, 

Panola County, Tex. 

Arkansas Louisiana (la Co., Car- 
Hinge Field. Panola County, Tex. 

Lone Star Ga* «'o . Carthage FWd, 

Panola County, Tex. 

.do—..... Uneconomic^ .... 



-do._ 

.do_ 


Northern Natural Gas Co.. Hugo ton 
Field. Stevens County, Kan*. 
Colorado Interstate Ou Co., a divf- 
stoo of Colorado Interstate Corp.. 
Uugoton Field, Kearny County, 


C172'MB. 

B 10-21-71 

CI72-330._ 

11-23-71 U 

Cm-324_ 

B 11 JB 71 


.....do... 


-.do.— . 


CI72-J8. 

▲ U-JO-71 


CI7M35.. 
▲ 13-1-71 


C173-M7.._ 
B 12-1-71 


C173-528 » . 
B 7-29-71 


CT72-J33* .. 
IC162-40 
I II IX 7! 


Petroleum, Ine. (Operator) rl 
ml., »0 Wmt Douglas. Wichita, 
KB 07302. 

Uawifc Hunt Trust (Operator) 
et nJ., 1401 Elm Bt, Dallas, TX 
78J0& 

Texas Oil A G«a Corp., Fidelity 
Union Tower Bldg., Dallas, 

TX 7*301. 

namble OU A Refining Co., 

Poet Office Box 2180, Houston, 
TX 77001. 

J. M. Hub tiCorp., 1200 National 
Bank of Commerce Bldg„ 

Son Antonio, TX 7KXd. 

Magma* Petroleum Co., AM First 
National Bldg,. Oklahoma City. 
OK 7310(2. 

Clayton Lee (suconoor to J. M. 
Haber Corp,). MS Hightower 
Bldg.. Oklahoma City, OK 


O 

(»> 


Michigan Wisconsin Plpo Lioe Co., 
Northwest Quinlan Field, Dewey 
County. Okla. 

Texas Eastern Transmit loo Corp.. 
Southwest Speaks Field, Lav*** 
County, Tex. 

Trunkline Gas Co., pearcoou Field, 
Wharton County, Tex. 

United Gas Pipe Una Co., Kast Lake 
Verrot Field, AwumpUon Parish, 
La 

Panhandle Ksebm Pipe Line Co¬ 
se* II. T. 24 8., R. 31 W.. Seward 
County, Kan*. 

Panhandle Eastern Pipe Ltne Co., 
SheeU No. 1 Well, 5ml XT7N„ 
23* W„ Tangier Field, Ellis County, 
Okla. 

Michigan Wisconsin Pipe Line Co., 
Lavwraa Field. Harper County, 
Okla. 



*260 I&C* 


DepM^l 


Unaoonomiirai 


riii« li« 


Filing code: A—Initial servlca. 

B—Abandonment. 

C—Amendment to add acreage. 

D—Amendment to delete acreage. 
B—Succession. 

F—Partial succeaaloa. 

See footnotee on next page. 
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The proposed agreement establishes 
interconnections among the parties and 
provides, among other things, for the 
supply of power to Statewide and for 
PSC1 and SIGECO to purchase power 
and energy and utilize excess transmis¬ 
sion capacity of Statewide. 

The agreement provides that substa¬ 
tions that are used to serve customers of 
more Uian one party, in which case the 
substation will be owmed by the party 
whose customer imposes the largest load 
on the substation, the other parties will 
be entitled to use such substation upon 
payment of a facility charge of 15 cents 
per kilowatt. 

The agreement also sets forth the serv¬ 
ices to be rendered under the agreement 
and compensation therefore as follows: 

Service Schedule A— Emergency Service 

Provides for the supply of emergency 
energy by one party to another to be set¬ 
tled by the return of equivalent energy 
or by payment of suppliers out of pocket 
costs plus 10 percent. 

8ervice Schedule B— Energy Transfer 

Recognizes that energy transfers re¬ 
sulting from transactions under the 
agreement may flow over the respective 
transmission facilities of the parties. 
Such inadvertent energy flow will be re¬ 
turned in kind. 

Service Schedule C—Interchange 
Power 

Provides for the supply by one party 
to another of economy fcnergy. to be set¬ 
tled on a split savings basis, and surplus 
energy, to be settled by the return of 
equivalent energy or paid for at suppliers 
out of pocket cost plus 10 percent. 

Service Schedule D—Short Term 
Power 

Provides for the supply of power and 
energy for periods of not less than 1 week 
by one party to another. The rate for 
short term power is 30 cents per kilowatt 
reserved per week, provided that If the 
amount of power is reduced by the sup¬ 
plier the rate shall be reduced by 6 cents 
per kilowatt for each day such reduction 
is In effect. Associated energy will be 
billed at suppliers out of pocket cost plus 
10 percent. 

8krvxce Schedule E— Coordination or 
Scheduled Maintenance 

Provides tliat each party may receive 
up to 20 million kilowatt hours per year 
up to a maximum rate of take of 50.000 
kilowatts during periods that generating 
facilities are out of service for scheduled 
maintenance. Each party is to be limited 
to eight such jieriods per year and the 
period shall not be longer than 7 days. 
Each year the parties will attempt to 
schedule transactions so as to minimize 
any difference in receipts and deliveries 
of maintenance energy by a party. Re¬ 
sulting differences between two parties 
may by agreement may be carried for¬ 
ward to the next year or paid for at 110 
percent of out of pocket cost. 


SxavTcs Schedule P— Wheeling 

Provides for the wheeling of energy 
among the parties at a rate of 1 mill per 
kilowatt hour delivered. 

Service Schedule G— Firm Power 

Provides for the reservation and sup¬ 
ply of Arm power between Statewide and 
PSCI. The monthly rate for such power 
is $1.25 per kv.a.-plus an energy charge 
of 5 mills per kilowatt hour for the first 
300 hours use of the demand and 4 mills 
per kilowatt hour for all over 300 hours 
use. subject to a fuel adjustment based 
on a heat rate of 12,000 B.t.u. per kilo¬ 
watt hour and a base fuel cost of 20 cents 
per million B.t.u. 

Service Schedule G-l— Firm Power 

Provides for the reservation and sup¬ 
ply of firm power between Statewide and 
SIEGCO. The demand charge for such 
pow f er is $1.25 per kitowatt for the first 
100 kilowatt and $1 per kilowatt for all 
over 100 kilowatt. The energy charge 
varies from 7 mills per kilowatt hour for 
the first 200 hours used of demand to 4 
mills per kilowatt hour for all over 300 
hours use. subject to a fuel adjustment 
based on a heat rate of 15,000 B.t.u.'s per 
kilowatt hour and a base cost of fuel of 
17 cents per million B.t.u. 

Service Schedule H—Surplus Trans¬ 
mission Capacity 

Provides for the utilization of surplus 
transmission capacity of one party by 
another at a rate of 1 mill per kilowatt 
hour adjusted for line losses. 

The term of tlie agreement is for an 
initial period of 25 years to continue 
thereafter until canceled by any party 
upon 5-ycars written notice. 

PSCI 1ms requested waiver of the 
Commission's notice requirement to per¬ 
mit an effective date of June 7. 1971. the 
date that an interchange of short-term 
power was to commence between State¬ 
wide and SIEGCO under service sched¬ 
ule D. 

Any person desiring to be heard or to 
make any protest with any reference to 
said application should on or before 
January 14. 1971, file with the Federal 
Power Commission, Washington. D.C. 
20426. petitions to intervene or protests 
in accordance with the requirements of 
tlie Commission's rules of practice and 
procedure (18 CFR 1.8 or 1.10). All pro¬ 
tests filed with tlie Commission will be 
considered by it in determining the ap¬ 
propriate action to be taken but will not 
serve to mnkc the protestanta parties to 
the proceeding. Persons wishing to be¬ 
come parties or to participate as a party 
in any hearing therein must file petitions 
to intervene in accordance with the 
Commission's rules. The application is 
on file with the Commission and available 
for public Inspection. 

Kenneth F. Plumb, 
Secretary. 

IFB Doc.71-18822 Piled 12-27-71:8:45 am] 


(Docket No. CF72-160) 

UNITED GAS PIPE LINE CO. 

Notice of Application 

December 33.1971. 

Take notice tliat on December 16,1971, 
United Gas Pipe Line Co. (applicant). 
1590 Southwest Tower. Houston, TX 
77002, filed in Docket No. CP72-160 an 
application for a certificate of public con¬ 
venience and necessity authorizing appli¬ 
cant to transport natural gas for Humble 
Oil & Refining Co. (Humble). all as more 
fully set forth In the application which is 
on file with the Commission and open to 
public inspection. 

Applicant 8tales that it has entered 
into an agreement with Humble to pur¬ 
chase an average daily quantity of 30.000 
Mcf of natural gas. Humble has reserved 
the right to retain for Its owm use up to 
5.000 Mcf per day to be transported by 
applicant. Humble has filed In Docket No. 
CI72-259 an application for a limited 
term certificate of public convenience 
and necessity pursuant to 5 2.70 of the 
Commission's General Policy and Inter¬ 
pretations (18 CFR 2.70) to sell and de¬ 
liver gas to Applicant. 

Applicant proposes to transport, 
through existing facilities. Humble s gas 
which may be reserved for its own use. 
Tlie gas would be received from Humble 
at Its Garden City Gasoline Plant. St. 
Mary Parish, La., and delivered to Hum¬ 
ble in the Weeks Island Field. Iberia 
Parish, La.: tlie Baxterville Field, Lamar 
County, Miss.; and the Bryan Field. 
Jasper County, Miss. 

Applicant states that the purpose of 
such service is to make available to 
Humble an alternate source of gas supply 
and enable applicant to continue to sene 
this customer with tlie least possible 
adverse effect on such customer’s 
operations. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests and petitions to 
intervene. Therefore, any person desir¬ 
ing to be heard or to make any protest 
with reference to said application should 
on or before January 7.1972, file with the 
Federal Power Commission, Washington. 
D.C. 20426, a petition to Intervene or a 
protest in accordance with the require¬ 
ments of the Commissio n's ru les of prac¬ 
tice and procedure (18 CFR 1.8 or 1.10 
and the regulations under the Natural 
Gas Act (18 CFR 157.10). All protest* 
filed with tlie Commission will be con¬ 
sidered by it In determining the im¬ 
propriate action to be taken but will not 
serve to make the protestanta parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to par¬ 
ticipate as a party in any hearing therein 
must file a petition to intervene in ac¬ 
cordance with tlie Commission's rules- 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the Fed¬ 
eral Power Commission by sections 7 and 
15 of the Natural Gas Act and the Com¬ 
mission's rules of practice and procedure. 
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a hearing will be held without further 
notice before the Commission on this ap¬ 
plication if no petition to intervene Is 
filed within the time required herein. If 
the Commission on its own review of the 
matter finds that a grant of the certifi¬ 
cate is required by the public conveni¬ 
ence and necessity. If a petition for leave 
to intervene is timely filed, or If the Com¬ 
mission on its own motion believes that 
a formal hearing is required, further no¬ 
tice of such hearing will be duly given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for applicant to appear or be 
represented at the hearing. 

K e nn e t h P. Plumb, 

Secretary. 

|PR Doc.7 1-1 BOSS Filed 13-27-71:8:52 ami 


FEDERAL RESERVE SYSTEM 

FIRST UNION NATIONAL BANCORP, 
INC. 

Order Approving Acquisition of 
Roid-McGee & Company 

First Union National Bancorp. Inc., 
Charlotte, N.C.. a bank holding company 
within the meaning of the Bank Holding 
Company Act of 1956. as amended, has 
applied for the Board’s approval under 
section 4(c) (8) of the Act and S 225.4(b) 
(2) of the Board’s Regulation Y to ac¬ 
quire all of the voting shares of Reid- 
McGee & Company (“Reid-McGee"). 
Jackson, Miss. Notice of the application 
affording opportunity for interested 
persons to submit comments and view's 
wbs duly published. The time for filing 
comments and views has expired and all 
received have been considered, Including 
those presented orally and in writing in 
connection with a Board hearing on No¬ 
vember 8. 1971, pertaining to mortgage 
banking In general, and this application 
in particular. 

The operation by a bonk holding com¬ 
pany of a mortgage company 1 s an ac¬ 
tivity that the Board has previously de¬ 
termined to be closely related to the busi¬ 
ness ol bunking (12 CFR 225.4(a) (1>). A 
bonk holding company may acquire a 
company engaged in this activity so long 
as the activities of the institution pro- 
P08ed to be acquired arc not conducted 
In it manner inconsistent with the limi¬ 
tations the Board has established pur¬ 
suant to section 4(c) (8) of the Act. 

Applicant owns the First Union Na¬ 
tional Bank of North Carolina, whose 
“Waits of $1.0 billion represent 13.6 per- 
oen 5 °* * the total commercial bank de¬ 
posits In North Carolina. In addition to 
tuh'idiaries engaged in factoring, insur¬ 
ance. and real estate development, 1 Ap- 


estate development la not an aettv- 
*ty the Board hu determined to be ao 
"“••br related to banking or managing or 
controlling banka aa to be a proper Incident 
vnereto. 8inoe it appears, however, that Ap¬ 
plicant waa engaged In that activity through 
LaiRrron-Brown prior to June 80. 1CH38. It 
“»F continue to engage therein In accord- 
™° wlt b the provisions of section 4(a) (2) 


plicant also owns Cameron-Brown Co. 
(“Cameron-Brown"), Raleigh, N.C., the 
ninth largest mortgage banking firm in 
the United States.* Most of Camcron- 
Brown’s mortgage activity is confined to 
the Atlantic coastal States from Mary¬ 
land to Georgia. 

Reid-McGee is the largest of five 
mortgage bonking firms in Mississippi, 
and ranks 99th among mortgage bank¬ 
ing firms in the country. 1 Reid-McGee is 
active in the origination of permanent 
mortgages on one-four family residen¬ 
tial properties, construction loans, and 
permanent mortgages on income produc¬ 
ing properties throughout Mississippi 
and the northern half of Louisiana. 
None of Cameron-Brown's mortgage 
activity extends into local markets where 
Reid-McGee does business, nor does 
Reid-McGee engage in any mortgage 
activity within local markets scried by 
Cameron-Brown. 

Although no direct local market com¬ 
petition exists between Applicant and 
Reid-McGee. consummation of the pro¬ 
posed acquisition may have slightly ad¬ 
verse effects on potential competition, 
since applicant has both the resources 
and expertise to enter de novo those 
areas served by Reid-McGee However, 
because of the many potential entrants 
into the LouUiana-Mississippi mortgage 
market, the elimination of applicant is 
not a substantially adverse considera¬ 
tion. The procompetltive benefits offered 
by a de novo entry, compared to an entry 
by acquisition, would be minor in this 
case of expansion into a geographical 
market outside the market area of 
Cameron-Brown. 

Both northern Louisiana and Missis¬ 
sippi are capital deficit areas. The aflilia- 
tion of Reid-McGee with applicant will 
provide on Increased Quantity of mort¬ 
gage fundi for those areas. Moreover, ap¬ 
plicant’s record of operation demon¬ 
strates its ability to promote housing con¬ 
struction for purchasers having low and 
moderate incomes. Such housing in the 
Louisiana-Mississippi region, considered 
as underdeveloped by UB. standards, 
would be a substantial benefit. On bal¬ 
ance. the Board concludes that these 
public benefits outweigh any possible ad¬ 
verse effect on competition. 

Based upon the foregoing and other 
considerations reflected In the record, the 
Board has determined that the balance 
of the public interest factors the Board is 
required to consider under section 4(c) 
(8> is favorable. Accordingly, the appli¬ 


ed the Act. However, in approving Appli¬ 
cants acquisition of Reid-McGee, the Board 
understands and relies upon the facts that 
KeJd-McOee has not engaged In real estate 
development activities, and that Applicant's 
real estate development activities are pres¬ 
ently limited to geographic areas served by 
Cameron-Brown; accordingly, the Board's 
approval herein Is premised on the expec¬ 
tation that Applicant's future real estate 
development activities will be aimllarly 
limited. 

* Ranking U based on a 5832.4 million 
mortgage servicing portfolio as of June $0, 
1071. 

• Based on a 1208 0 million mortgage serv¬ 
icing portfolio as of June 30. 1071. 


cation is hereby approved. This determi¬ 
nation is subject to the Board’s authority 
to require reports by, and make exami¬ 
nations of, holding companies and their 
subsidiaries and to require such modifica¬ 
tion or termination of the activities of a 
holding company or any of its subsidi¬ 
aries as the Board finds necessary to as¬ 
sure compliance with the provisions and 
purposes of the Act and the Board’s regu¬ 
lations and orders issued thereunder, or 
to prevent evasion thereof. 

By order of the Board of Governors.* 

December 17. 1971. 

I seal) Tynan Smith, 

Secretary of the Board . 

[FR Doc.71-18878 Filed !2-27-7l;8:47 am| 


NORTHWEST BANCORP. 

Order for Hearing 

On August 3.1971, there was published 
in the Federal Register (36 F.R. 14285) 
a notice of receipt by the Board of Gov¬ 
ernors of an application filed pursuant 
to section 3(a) of the Batik Holding 
Company Act of 1956 (12 UB.C. 1842(a)) 
by Northwest Bancorporntion. Minne¬ 
apolis. Minn., for prior approval by the 
Board of action whereby Applicant would 
acquire 90 percent or more of the voting 
shares of Farmers and Merchants State 
Bank of Stillwater, Stillwater, Minn. The 
notice advised that the application was 
available for study at the office of the 
Board of Governors and the Federal Re¬ 
serve Bank of Minneapolis, and desig¬ 
nated b period within which comments 
and views on the proposed acquisition 
could be filed with the Board. 

In view of the numerous comments on 
the proposal received, it appeared to the 
Board that It was in the public interest 
that tliero be conducted a public oral 
presentation at which views and com¬ 
ments with respect to this application 
might be presented. Accordingly, on No¬ 
vember 18. 1971, there was published In 
the Federal Register <36 F.R. 22027 > no¬ 
tice of a public oral presentation to be 
held in Minneapolis. Subsequently, the 
Commerce Commission of the State of 
Minnesota unanimously recommended 
that the Board deny the application and 
requested a formal hearing. 

The Board has concluded that such a 
request is in the public interest and, pur¬ 
suant to 4 262.3(1) of the Board’s Rules 
of Procedure (12 CFR 262.3(f)) a public 
hearing will be held with respect to this 
application and the factors specified in 
section 3 of the Holding Company Act, 
commencing at 10 ajn„ on February 28. 
1972, at the Federal Reserve Bank of 
Minneapolis, 73 South Fifth Avenue, 


• Voting for this action: Chairman Buriu 
and Governors Mitchell. Da&ne, and MalseL 
Voting against this action: Governors Rob¬ 
ertson and Brimmer. 

Dissenting Statement of Governors Rob¬ 
ertson and Brimmer filed ss part of the origi¬ 
nal document. Copies available upon request 
to the Board of Governors of the Federal Re¬ 
serve System. Washington, D.C. 20651. or to 
the Federal Reserve Bank of Richmond. 
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Minneapolis, Minn., before Mr. Dent 
Daldy, who has been designated hearing 
examiner. 

Any person desiring to give testimony, 
present evidence, or otherwise participate 
in these procedings should file with the 
Secretary. Board of Governors of the 
Federal Reserve System. Washington, 
D C. 20551, on or before January 14,1072. 
a written request containing a statement 
of the nature of the petitioner’s interest 
In Die proceedings, the extent of the par¬ 
ticipation desired, a summary of the mat¬ 
ters concerning which petitioner wishes 
to give testimony or submit evidence, and 
the names and identity of witnesses who 
propose to appear. Requests will be pre¬ 
sented to the hearing examiner for his 
determination, and persons submitting 
them will be notified of hU decision. 

By order of the Board of Governors. 
December 20, 1971. 

(seal l Tynan Smith. 

Secretary of the Board. 

I PR Doc.71-18870 Piled 12-27-71,8:47 om] 

INTERAGENCY TEXTILE 
ADMINISTRATIVE COMMITTEE 

CERTAIN COTTON TEXTILES PRO¬ 
DUCED OR MANUFACTURED IN EL 

SALVADOR 

Entry or Withdrowol From Warehouse 
for Consumption 

December 22, 1971. 

On October 29. 1971, the US. Govern¬ 
ment requested the Government of El 
Salvador to enter into consultations con¬ 
cerning exports to the United States of 
cotton textiles in category 9 produced or 
manufactured in El Salvador. Public 
notice of this request was published In 
Uh? Federal Register on November 19. 
1971 (36 Fit 22129). In that request the 
U.S. Government indicated the specific 
level at which it considered that exports 
in this category from El Salvador should 
be restrained for the 12-month period 
beginning October 29. 1971 and extend¬ 
ing through October 28. 1972. Since no 
solution has been mutually agreed upon, 
the U.8. Government in furtherance of 
the objectives of, and under the terms of. 
the Long-Term Arrangement Regard¬ 
ing International Trade in Cotton Tex¬ 
tiles done at Geneva on February 9. 1962, 
Including article 3. paragraph 3 and 
article 6<c) which relates to nonpartici- 
pants. Is establishing a restraint at the 
level indicated In that request for the 12- 
month period beginning October 29. 1971 
and extending through October 28, 1972. 
This restraint does not apply to cotton 
textiles in category 9. produced or manu¬ 
factured In El Salvador exported to the 
United State© prior to the beginning of 
the designated 12-month period. 

There is published below a letter of De¬ 
cember 14, 1971. from the Chairman of 
the President's Cabinet Textile Advisory 
Committee to the Commissioner of Cus¬ 


toms. directing that the amount of cot¬ 
ton textiles in category 9, produced or 
manufactured in El Salvador, which may 
be entered or withdrawn from warehouse 
for consumption in the United States for 
the 12-month period beginning Octo¬ 
ber 29. 1971, be limited to the designated 
level. 

Stanley Nkhmkr. 
Chairman. Interagency Textile 
Administrative Committee, 

and Deputy Assistant Secre¬ 
tary for Resources. 

Secret ah t or Commercs 

MirsiDt NT'S CADI NTT TEXTILE ADVUORY 
coMxrma 

Commissioned or Customs, 

Department of the Treasury, 

Washington. D C. 20226. 

December 14,1971. 

Dead Mb. Commissioned: Under the terms 
of the Long-Term Arrangement Regarding 
International Trade In Cotton Textiles done 
at Qeneva on February 9. 1962, Including 
arUclo 6(c) thereof relating to nonpartlcl- 
ponta. and In accordance with the proce¬ 
dures outlined In Executive Order 11052 of 
September 28, 1982. as amended by Execu¬ 
tive Order 11214 of April 7, 1965, you are 
directed to prohibit, effective aa soon as 
possible, and for the 12-month period begin¬ 
ning October 29. 1971, and extending through 
October 28, 1072, entry into the United 8tates 
for consumption and withdrawal from ware¬ 
house for consumption, of cotton textiles in 
category 9. produced or manufactured in El 
Salvador. In excess of a level of restraint of 
901,988 square yards 

In carrying out this directive, entries of 
cotton textiles in category 9, produced or 
manufactured in El Salvador and which have 
been exported to the United States from El 
Salvador prior to October 29. 1971. shall not 
be subject to this directive. 

Cotton textile* in category 9. produced or 
manufactured In El Salvador, which have 
been released from the custody of the Bureau 
of Customs under the provisions of 19 U.S.C. 
1448(b) prior to the effective date of this 
directive shall not be denied entry under 
this directive. 

A detailed description of category 9, In 
terms of T8.U.8A. numbers, was published 
in the Federal Register on October 9, 1971 
(36 F.R 19722). 

In carrying out the above directions, entry 
Into the United States for consumption shall 
be construed to Include entry for consump¬ 
tion Into Iho Commonwealth of Puerto Rico. 

The actions taken with respect to the Gov¬ 
ernment of El Salvador and with respect to 
imports of ootton textiles from El Salvador 
have been determined by the President's 
Cabinet Textile Advisory Committee to In¬ 
volve foreign affairs functions of the United 
States. Therefore, the directions to the Com¬ 
missioner of Customs, being necessary to the 
Implementation of such actions, fall within 
the foreign affairs exception to the notice 
provisions of 5 U S C 553. This letter will be 
published in the Pederal Register. 

Sincerely. 

Maubicz SI. Stans, 
Secretary of Commerce, Chairman , 
President's Cabinet Textile Ad¬ 
visory Committee . 

(FR Doc.71-18887 Filed 12-27-71:8:48 amj 


1 This level has not been adjusted to 
reflect any entries made on or after Octo¬ 
ber 29, 1971. 


CERTAIN COTTON TEXTILES AND COT¬ 
TON TEXTILE PRODUCTS PRODUCED 
OR MANUFACTURED IN PORTUGAL 

Entry or Withdrawal from Warehouse 
for Consumption 

December 21. 1971. 

On November 17, 1970, the U.S. Gov¬ 
ernment, in furtherance of the objectives 
of, and under the terms of. the Long- 
Term Arrangement Regarding Interna¬ 
tional Trade in Cotton Textiles done at 
Geneva on February 9. 1962, concluded 
a new comprehensive bilateral cotton 
textile agreement with the Government 
of Portugal concerning exports of cotton 
textiles and cotton textile products from 
Portugal to the United States over a 4- 
year period beginning on January* 1, 1971. 
and extending through December 31. 
1974. Among the provisions of the agree¬ 
ment are those establishing specific lim¬ 
its on Categories 1/2/3/4, 5/6, 9. 22, 
24/25. 26. 41/42/43, 46. 50. 51, 52. 53 
and parts of 62. 55. 60. and parts of 62 
for the second agreement year beginning 
January 1.1972. 

Accordingly, there is published below 
a letter of December 21, 1971 from the 
Chairman of the President's Cabinet 
Textile Advisory Committee to the Com¬ 
missioner of Customs, directing that the 
amounts of cotton textiles and cotton 
textile products in the above categories 
produced or manufactured In Portugal 
which may be entered or withdrawn from 
warehouse for consumption In the United 
States for the 12-month period beginning 
January 1, 1972. and extending through 
December 31, 1972. be limited to the des¬ 
ignated levels. The letter published below 
and the actions pursuant thereto are not 
designed to implement all of the provi¬ 
sions of the bilateral agreement, but are 
designed to assist only in the Implemen¬ 
tation of certain of its provisions. 

Stanley Nehmef. 

Chairman , Interagency Tex¬ 
tile Administrative Commit¬ 
tee, and Deputy Assistant Sec¬ 
retary for Resources. 

Sex-retabt or Commerce 

r resident's cabinet textile advisort 
COMMITTEE 

Commissioned or Customs. 

Department of the Treasury, 

Washington. D C. 20226 

December 21. 1971 

Dear Mb. Commissioner: Under the term* 
of the Long-Term Arrangement Regarding 
International Trade In Cotton Textile* don# 
at Geneva on February 9. 1982, pursuant w 
the bilateral ootton textile agreement of No¬ 
vember 17. 1970. between the Government* 
of the United States and Portugal, and in 
accordance with Executive Order 11063 ox 
September 28, 1962, as amended by Executlvj 
Order 11214 of April 7. 1965, you are directed 
to prohibit, effective January 1, 1972. and Ue 
the 12-month period extending through De¬ 
cember 81, 1972, entry into the United State* 
for consumption and withdrawal from nurr* 
house for consumption of cotton textile* 
ootton textile products In Categories 1/2 
6/6. 9. 22, 24/25. 28, 41/42/43. 48, 50. b\. » 
53 and parts of 82, 56. 60, and part* of « 
produced or manufactured In Portugal. 
excess of the following levels of restraint: 
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t2-monih level* 

Category of restraint 

t/2/8/4 ___16.880.212 pounds. 

5 0_....... 11367.714 square yards 

(of which not more 
than 6377.761 square 
yards may be In Cate¬ 
gory 6). 


9___ 13.370,569 square yards. 

n ___ 2.005.586 square yards. 

24/25 _ 7353.814 square yards 


(of which not more 
than 2.674.114 square 
yards may be In Cate¬ 
gory 25) 


20 .. 3,208,937 square yards. 

41/42 43 ......... 120.335 dozen, 

40 ..— 53.483 dozen. 

50 __ 30.753 dozen. 

51 .. 30,753 dozen. 

62 -- 45,460 dozen. 


53 and parts of 62 
(T3.U3.A. Nos. 

382 0012.382.0014. 

382 0635 and 382- 

0540) . 45.460 dozen. 

65- 36,760 dozen. 

60_ 20350 dozen. 

Part* o t 62 (T3. 

U3A. Nos. 380 - 
0024, 360.0645. 

382 0024 and 082- 

0605)_ 74340 pounds. 

In carrying out this directive, entries of 
cotton textiles and cotton textile products In 
tht above categories, produced or manufac¬ 
tured In Portugal, which have been exported 
to the United States from Portugal prior to 
January 1. 1972, shall, to the extent of any 
unfilled balances, be charged against the 
levels or restraint establliihcd for such goods 
during the period January I, 1971. through 
December 31. 1971. In the event that the 
sbove levels of restraint have been exhausted 
by previous entries, ouch goods shall be 
subject to tho levels set forth In this letter. 

In carrying out this directive, entries of 
Uo- or three-piece ladles suits produced or 
manufactured in Portugal from woven or knit 
cotton fabrics should not be charged against 
*ny of the levels of restraint designated 
fc*rvtn. including the level of restraint for 
blouses tn category 52. 

The levels of restraint set forth above are 
subject tu adjustment pursuant to the provl- 
■toni of the bilateral agreement of Novem¬ 
ber 17, 1970, between the Governments of the 
Cnittd States and Portugal which provide, 
to port, that within the aggregate limit and 
Croup limits, the limitations on specific cate- 
iortes may be exceeded by not more than 
5 percent; for the limited carryover of short¬ 
falls in certain categories to the next agree¬ 
ment year; and for administrative arrange¬ 
ments. Any appropriate adjustments punm- 
mit to the provisions of the bilateral 
Mtoemcnt referred to above, will be made 
to you by letter from the Chairman of the 
toteragency Textile Administrative Com¬ 
mittee. 

A detailed description of the categories in 
tonn** of TiLUSA. numbers was published In 
toe FrorasL Rr.oism on October 9. 1971 (36 

F-R. 16722). 

In carrying out the above directions, entry 
toto the United States for consumption shall 
J* construed to include entry for cotisump- 
1,0a toto the Commonwealth of Puerto Rico. 
/The actions taken with respect to the 
Government of Portugal and with respect to 
of cotton textiles and cotton textile 
products from Portugal have been deter¬ 
mined by the President s Cabinet Textile Ad- 
V**y Committee to Involve foreign affairs 
[j^tons of the United States. Therefore, 
rj* directions to the Commissioner of Cus- 
jjm*. being necessary to the implementation 
m such actions, fall within the foreign af¬ 


fairs exception to the notice provisions of 
6 UJB.O. 653. This letter will be published In 
the Fxdkxal Racism. 

Sincerely yours, 

Mauxicx B. Stans, 

Secretary of Commerce , Chairman, 
Presidents Cabinet Textile Advi¬ 
sory Committee . 

|FR Doc.71-18888 Filed 13-27-71;8:48 am) 

SECURITIES AND EXCHANGE 
COMMISSION 

(76-5126) 

NEW ENGLAN0 ELECTRIC SYSTEM 
ET At. 

Notice of Proposed Issue and Sale of 
Notes by Subsidiary Companies to 
Banks, Commercial Paper Dealers, 
and/or to Holding Companies and 
Retirement of Outstanding Note* 

Dkckmbkh 13.1971. 

Notice is hereby given that an appli¬ 
cation-declaration has been filed with 
tills Commission pursuant to the Public 
Utility Holding Company Act of 1935 
("Act") by New England Electric System 
C NEES"), 20 Turnpike Road. Westboro. 
MA 01581, a registered holding company, 
and certain of its subsidiary companies 
("the borrowing companies"). namely. 
Central Massachusetts Gas Co. ("Cen¬ 
tral") . Oranite State Electric Co. ("Gran¬ 
ite"). Lawrence Gas Co. ("Lawrence"). 
Lynn Gas Co. ("Lynn"), Massachusetts 
Electric Co. ("Mass Electric”), Massa¬ 
chusetts Gas System ("Mass Gas”), 
Mystic Valley Gas Co. ("Mystic Valley"). 
The Narragansett Electric Co. ("Narra- 
gansett"). New England Power Co. 
("NEPCO"), North Shore Gas Co. 
("North Shore"), Northampton Gas 
Light Co. ("Northampton"). Norwood 
Gas Co. ("Norwood"), and Wachusett 
Gas Co. ("Wachusett"). NEES and the 
borrowing companies have designated 
sections 6‘a>, 7, 9(a), 10. and 12 of the 
Act and Rules 42(a), 43. 45, and 50(a) (5> 
promulgated thereunder as applicable to 
the proposed transactions. All interested 
persons are referred to the application- 
declaration, which is summarized below’, 
for a complete statement of the proposed 
transactions. 

The borrowing companies proposed to 
issue, from time to time through De¬ 
cember 31. 1972, unsecured short-term 
promissory notes to banks, to dealers in 
commercial paper, and/or to NEES or 
Mass Oas. The aggregate amount of loans 
to the borrowing companies by NEES and 
Mass Gas to be outstanding at any one 
time will not exceed $35 million and $15 
million, respectively. Borrowings by Mass 
Electric and NEPCO from banks and 
NEES In the proposed maximum 
amounts of $28 million and $85 million, 
respectively, will be reduced by the prin¬ 
cipal amount of any commercial paper 
at the time outstanding. The proceeds of 
the proposed borrowings are to be used 
by each borrowing company to pay its 
then outstanding notes payable to banks, 


dealers in commercial paper, and/or to 
NEES or Mass Gas at or prior to maturity 
thereof, and to provide new money for 
capital expenditures or reimburse its 
treasury therefor. 

The proposed notes to banks and/or 
NEES or Mass Gas will bear interest at 
not in excess of the prime rate in effect 
at the time of issue. Said notes will ma¬ 
ture in less than 1 year from the date 
of issue and in any event not later than 
March 31. 1973, and will be prepayable 
at any time, in whole or in part, without 
premium. The borrowing companies rep¬ 
resent that they maintain sufficient 
operating balances to meet the lending 
banks' compensating balance require¬ 
ments. If such balances were maintained 
solely to fulfill prevailing compensating 
balance requirements of 15 to 20 per¬ 
cent. the effective Interest cost to the 
borrowing companies would be 6% to 6% 
percent per nnnura, based on the current 
prime rate of 5% percent. 

The following table shows for each 
borrowing company the estimated maxi¬ 
mum amount of notes to be outstanding 
with banks and or with NEES or Mass 
Gas at any one time: 

E«rr*Mrrtt Mwimvm Showt-Tr** N\vnu*ToHx ovt 
•VAVPISO At ANY OMX Tiki (000 Omittko) 


nomvwrir.f ram potty 

To hank* 
or NEES 

To bank* or 
M.vm U«i 

Central . 


R9M 

(IroniU*..... . 

17.500 

UvrrrikM___ 


7.600 

Lynn ... 


7.6U0 

Mmx Klinrlrlc--- 

Moot Oo*.. 

000(A) 

14,000 

15,500 

54.000(A). 

Myitk Valley. 

Nnmur.vurtt.. 

szvco ... 

N,.rth Sltnr* .. 

Northampton__- 

19. 774 

A 874 

2,200 

7,700 

N<wmk1 


War bn *;t 


3,400 




1M.OOO 



(A) Or commercial paper In the cases 
of Mass Electric and NEPCO. The appli¬ 
cants will file, by amendment, a list of 
the proposed creditor banks and the re¬ 
spective borrowings. 

It is proposed that certain of the bor¬ 
rowing companies may prepay their 
notes to NEES or Mass Gas, in whole or 
in part, with borrowings from banks or 
from the sale of commercial paper, or 
that their borrowings from banks may be 
prepaid, in whole or in part, with bor¬ 
rowings from NEES, Mass Gas, or from 
the sale of commercial paper. In the 
event of borrowings from banks at a 
higher interest rate or the sale of com¬ 
mercial paper at a higher effective in¬ 
terest cost, to prepay notes to NEES or 
Mass Gas, NEES or Mass Oas will credit 
the borrowers for any excess interest 
from the date of issuance of the new 
notes or commercial paper to the normal 
maturity date of the notes to NEES or 
Mass Gas being prepaid. Conversely, in 
the event of borrowing from NEES or 
Mass Gas to prepay notes to banks, the 
interest rate of notes issued to NEES or 
Mass Gas will be the lower of (1) the 
Interest rate on the notes being prepaid 
or (2) the prime interest rate then in 
effect, but with respect to (1) only to 
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the maturity date of the notes so pre¬ 
paid. and thereafter at the prime interest 
rate in effect at the time the new notes 
are Issued. 

Each of the borrowing companies pro¬ 
poses that if any permanent financing 1 a 
done prior to the maturity of the in¬ 
debtedness to be Issued hereunder, it will 
apply the proceeds therefrom, in excess 
of amounts used In connection with re¬ 
funding other outstanding securities at 
the principal amount or par value there¬ 
of, in reduction of, or in total payment 
of, note indebtedness then outstanding; 
and that, except In the cose of Mass 
Electric, Narrogunsett, NEPCO. and 
Granite the maximum amount of note 
indebtedness proposed to be outstanding 
hereunder will be reduced by the amount 
of such proceeds, other than proceeds 
used for refunding purposes of such per¬ 
manent financing. NEE8 has entered into 
agreements to sell all of the outstanding 
capital stock of Central, Northampton, 
Norwood, and Wachusett. In addition 
NEES plans to divest itself of all its inter¬ 
ests in Lawrence, Lynn. Mystic. North 
Shore, and Mass Gas. Upon completion 
of these divestments the borrowing au¬ 
thority requested hereunder will termi¬ 
nate for each subsidiary company so 
divested. 

In addition. Mass Electric and NEPCO 
propose to issue and sell commercial 
paper to Lehman Commercial Paper, Inc. 
(“Lehman”) and/or A. O. Becker & Co., 
Inc. (“Becker”), dealers in commercial 
paper. The commercial paper will be is¬ 
sued during the period through Decem¬ 
ber 31, 1972, will have varying maturities 
of not more than 270 days after the date 
of issue (and in any event will mature on 
or prior to Mar. 31. 1973), will be sold 
In varying denominations of not less than 
$50,000 and not more then $1 million, 
and will not by their terms be prepayable 
prior to maturity. Such notes will be is¬ 
sued and sold by Mass Electric and 
NEPCO directly to Lehman and/or 
Becker at a discount which will not ex¬ 
ceed the discount rate prevailing at the 
date of Issuance for commercial paper of 
comparable quality and like maturity. 
The effective interest cost will not exceed 
the effective Interest cost prevailing at 
the date of issue for borrowings from The 
First National Bank of Boston (“First 
National”), except that, in order to ob¬ 
tain maximum flexibility, commercial 
paper may be issued with a maturity of 
not more than 90 days from the date of 
Issue with an effective cost In excess of 
such effective interest cost from First 
National. 

Lehman and Becker, as principals, will 
reoffer the commercial paper at a dis¬ 
count rate not more than one-eighth of 
1 percent per annum leas than the pre¬ 
vailing discount rate to the Issuer. The 
notes will be reoffered by Lehman and 
Becker to not more than 100 of their re¬ 
spective customers whose names appear 
on nonpublic lists prepared in advance by 
Lehman and Becker. No additions will 
be made to such lists of customers which 
are composed of institutional Investor*. 
It Is expected that such commercial 
paper will be held to maturity by the 


purchasers from the dealers, but. If any 
such purchaser wishes to resell prior to 
maturity, Lehman or Becker, as the case 
may be, pursuant to an oral repurchase 
agreement will repurchase the paper for 
resale to others on sai d lis ts of customers. 

Mass Electric and NEPCO request ex¬ 
ception of the sole of their commercial 
paper notes from the competitive bidding 
requirement of Rule 50 pursuant to sec¬ 
tion (a)(5) thereof. It is also requested 
that the certificates of notification under 
Rule 24 regarding all of the proposed 
transactions Iks filed quarterly. 

It is stated that there are no fees or 
commissions to be paid In connection 
with the proposed transactions and that 
incidental services in connection with the 
proposed transactions will be performed, 
at cost, by New England Power Service 
Co., an affiliated service company; such 
cost is estimated not to exceed $200 for 
each applicant-declarant, an aggregate 
of $2,800. 

NEPCO and Granite have sought au- 
tliorizatlon from the Public Utilities 
Commission of New Hampshire with re¬ 
spect to the notes proposed to be issued 
by NEPCO and Granite. It is stated that 
no further action by any regulatory 
commission, other than this Commission, 
is necessary with respect to the proposed 
transactions. 

Notice is further given that any inter¬ 
ested person may, not later than Decem¬ 
ber 29. 1971. request In writing that a 
hearing be held on such matter, stating 
the nature of his interest, the reasons for 
such request, and the issues of fact or 
law raised by said application-declara¬ 
tion which he desires to controvert; or he 
may request that he be notified if* the 
Commission should order a hearing 
thereon. Any such request should be 
addressed: Secretary. Securities and Ex¬ 
change Commission. Washington, DC 
20549. A copy of such request should be 
served personally or by mail (airmail if 
the person being served is located more 
than 500 miles from the point of mail¬ 
ing) upon New England Electric System 
at the above-stated address, and proof of 
service (by affidavit or. In case of an 
attorney at law. by certificate) should be 
filed with the request. At any time after 
said date, the application-declaration, as 
filed or as It may be amended, may be 
granted and permitted to become effec¬ 
tive as provided In Rule 23 of the general 
rules and regulation promulgated under 
the act. or the Commission may grant 
exemption from its rules under the act as 
provided in Rules 20(a) and 100 thereof 
or take such other action as it may deem 
appropriate. Persons who request a hear¬ 
ing or advice as to whether a hearing is 
ordered will receive notice of further 
developments In this matter, including 
the date of the hearing (if ordered) and 
any postponements thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to dele¬ 
gated authority. 

[seal] Ronald F. Hunt, 

Secretary . 

fFR Doc.71-184*8 Filed 12-97-71:8:47 am] 


DEPARTMENT OF LABOR 

Office of the Secretary 

DETERMINATION OF NATIONAL 
M ON M INDICATOR 

Federal-State Extended Unemploy- 

ment Compensation; Announce¬ 
ment of Beginning of Extended 

Benefit Period 

1. The following notice of detenu! na¬ 
tion and Announcement are made pur¬ 
suant to the provisions of section : 03«b) 
(2) of the Federal-State Extended Un¬ 
employment Compensation Act of 1970 
(Public Law 91-373, Title ID and 20 CPB 
615.16(a). 

2. The data appearing In the append 
table summarize the pertinent Informa¬ 
tion required for determination of a na¬ 
tional “on” indicator in accordance with 
the requirements of the Act and regula¬ 
tions, based on regular reports, made to 
the Department of Labor by all State 
agencies in accordance with such regula¬ 
tions. 

3. Based on the data appearing :n the 
appended table. I find that the rate c! 
insured unemployment (seasonally ad¬ 
justed) for all States was 4.8 per centum 
for the month of September 1971; 4.8 per 
centum for the month of October 1971: 
and 4.6 per centum for the month of 
November 1971. 

4. Since with respect to each of the 
three most recent calendar month: end¬ 
ing before the week of December 12-18. 
1971, the rate of insured unemployment 
(seasonally adjusted) for all Suites 
equaled or exceeded 4.5 per centum os 
specified in section 203(d) of the Act. K 
is my determination that there is a na¬ 
tional ”on” indicator for the week of 
December 12-18, 1971, within the mean¬ 
ing of the Federal-State Extended Un¬ 
employment Compensation Act of 1970. 

5. In accordance with the provisions 
of section 203(a) (1) of the Act an ex¬ 
tended benefit period In the case of any 
State shall begin with the third wee* 
after a week for which there Is a national 
”on” Indicator. 

6. Accordingly, I announce that the 
week of January 2-8, 1972, being the 
third week after a week for which there 
Is a national “on” Indicator, is the begin¬ 
ning week of an extended benefit period 
for afi States (the States of the United 
States of America, the District of 
Columbia and the CommonwefUtii of 
Puerto Rico) and that Federalex¬ 
tended unemployment com pension 
shall be payable for weeks of unemploy¬ 
ment during such period that are claimed 
by eligible individuals. 

Signed at Washington, D.C„ this 21st 
day of December 1971. 

J. D. Hodgson. 

Secretary of Labor , 


FEDERAl REGISTER, VOL 34, NO. 249—TUESDAY, DECEMBER 28, 1971 










NOTICES 


25075 


Conroe atio* of N a no wax "Ok" Imwcatoe rvEBrxjcr to Pimuc Law 01-373 


Yoor And mouth 
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Wage and Hour Division 

CERTIFICATES AUTHORIZING THE EM¬ 
PLOYMENT OF FULL-TIME STU¬ 
DENTS WORKING OUTSIDE OF 
SCHOOL HOURS AT SPECIAL 
MINIMUM WAGES IN RETAIL OR 
SERVICE ESTABLISHMENTS OR IN 
AGRICULTURE 

Notice is hereby given that pursuant 
to section 14 of the Fair Labor Standards 
Act of 1938 (52 Stat. 1060, as amended. 
29 U.8.C. 201 et seq.>, the regulation on 
employment of full-time students i29 
CFR Part 519). and Administrative 
Order No. 621 (36 Fit. 12819). the estab¬ 
lishments listed in this notice have been 
issued special certificates authorizing the 
employment of full-time students work¬ 
ing outside of school hours at hourly 
rates lower than the minimum wage 
rates otherwise applicable under section 
8 of the act. While effective and expira¬ 
tion dates are shown for those certifi¬ 
cates issued for less than a year, only 
the expiration dates arc shown for cer¬ 
tificates issued for a year. The minimum 
certificate rates are not less than 85 
percent of the applicable statutory 
minimum. 

The following certificates provide for 
tlon of the total hours worked by full- 
an allowance not to exceed the propor- 
time students at rates below $1 on hour 
to the total number of hours worked by 
Ml employees In the establishment dur¬ 
ing the base period in occupations of the 
same general classes in which the estab¬ 
lishment employed full-time students at 
*ages below $1 an hour In the base year. 

tfciry Dell, restaurants, 9-10-72; No. 05. 
«*2ford. Pa,; 2307 Menohcr Boulevard. 
Johmtown, Pa. 

Edward*®. Inc., variety-department stores, 
Zr2l °“ 7 “ T2: s 17 King Street, Charleston, 
zrl 8t Andrews Shopping Center. Charleston. 

2018 Reynold* Avenue. Charleston 
«£fhta, sc; 324-328 Laurel Street. Conway. 
2S 8l ® Kings Highway Extension. Myrtle 
°WCQ, SO. 


Glosser Brothers, Inc., variety-department 
Store; Franklin and Locust Streets. Johns¬ 
town, Pa.; 9-15-72. 

Oood Samaritan Hospital, hospital; East 
Norwegian and Tremont Streets, PottsvUle. 
Pa.; 9-3-72. 

W. T. Grant Co., variety-department 
stores: No. 770. Altoona, Pa., 9-2-72; No. 3187, 
Lansdale. Pn„ 9-17-72: No. 906. Norristown, 
Pa,, 8-31-72: No. 399, Philadelphia. Pa.. 
9-2-72: No. 655, Phoenlxvllle. Pa., 9-9-72; 
No. 240, Williamsport. Pa.. 9-7-72. 

R. Gulnan & Co., variety-department store; 
117 South Oak Street, Mount Carmel, PA 
92-72. 

Home Town 8uper Market, foodstore; 6860 
Bank Expressway, Marrero. LA: 9-13-71 to 

8- 13-72. 

S. 8. Kresgo Co., variety-department 

stores. 9-2-72. except as otherwise Indicated: 
No. 368. Wilmington, Del.; No 20. Baltimore, 
Md ; No. 341, Forestvllla, Md. (9-10-72); No. 
691, Rockville. Md. (9-7-72); No. C39. Baden. 
Pa.; No. 300. Camp H1U, Pa.; No. 76, Erie. Pa.; 
No. 460. Harrisburg. Pa (9-9-72); No. 64, 
Lancaster. Pa.; No. 378. 011 City. Pa. 

(9-15-72); No. 379, Philadelphia. Pa. <9-16- 
72); Nos. 53 and 675. Pittsburgh. Pa.; No. 182, 
Pittsburgh. Pa. (9-8-72); No. 282. Pittston. 
Pa. (9-12-72) ; No. 18. Reading, Pa. (9-9-72); 
No. 92. Scranton. Pa. (9-17-72); No. 492. 
Springfield. Fa.; No. 67. WllUamsport. Pa. 

j. b. Lee Stores. Inc., variety-deportment 
store; 1218-1224 North Third Street. Harris¬ 
burg PA; 8-23-72. 

McCrory-McLdlan-Orecn Stores, variety- 
department stores, 9-2-72, except as other¬ 
wise Indicated: Nos. 234 and 314. Baltimore. 
Md.; No. 1111, Baltimore. Md. (9-6-72); No. 
1202. Baltimore. Md. (9-15-72); No. 21, Cum¬ 
berland. Md.; No. 68. Easton, Md. (9-8-71 to 

9- 2-72); No. 46, Frederick, Md. (9-8-72); 
No. 31. Hagorstown. Md.; No. 9, Altoona, Pa : 
No. 151, Barnesboro. Pa. (9-8-72); No. 155, 
Cano ns burg. Pa.; No. 45, Chambersburg, Pa. 
(9-14-72); No. 28. Chester. Pa.; No. 220, 
Councils*llle, Pa^ No. 87. DuBois, Pa.; No. 
316. Edwards vine, Pa. (9-9-72); No. 325. 
Fairies* Hills, Pa (9-14-72); No. 39, Han¬ 
over. Pa. (9-6-72); No. 323. Hazleton, Pa. 
(9-6-72); No. 51, Indiana, Pa.; No. 80. Lan¬ 
caster, Pa.: No. 42, Lebanon. Pa.; No. 1046, 
Lebanon. Pa. (9-6-72); No. 273. LewUtown, 
Pa.; No. 1029. McKeesport. Pa. (9-6-72); Nos. 
201 and 1012. Philadelphia. Pa. (9-6-72); 
No. 1052, Philadelphia. Pa. (9-4-72); No. 104. 
Phllllpsburg. Pa.; No. 53. Pittsburgh, Pa. 


( 0 - 4 - 73 ); No. 1037. Pottsvllic. Pa. (9-6-72); 
No. I*. York, Pa. 

O. C. Murphy Co., variety-department 
stores. 9-2-72, except as otherwise Indicated: 
No. 149. Annapolis, Md ; Nos. 134. 238, and 
2G7, Baltimore. Md. (9-11-72); Nos. 138, 147. 
148. 151. 152, 163. and 224. Baltimore. Md.; 
No. 170. Cumberland. Md.; No. 268, Glen 
Burnte. M<1 (9-11-72); No. 242, Hlllcrest 

Heights, Md.; No. 273, HyatUvMe. Md.; No. 
236, Indianhcad. Md.; Nos. 248 and 206, 
Rockville. Md.; No. 109. Silver Spring, Md.; 
No. 95. Westminster. Md.; No. 117, Allqulppa. 
Pa.; No. 27, Ambridge, Pa.; No. 78, Bangor. 
Pa.; No. 188. Barnesboro. Pa.; No. 68. Beaver, 
Pa.; No. 32, Beaver Palls, Pa.; No. 130. Bed¬ 
ford, Pa.; No. 144. Bellefonte. Pa.; No. 115, 
Bellevue. Pa.; No. 271. Bethlehem. Pa. 
(9-11 72): No. 178. Brookvilie. Pa.; No. 30, 
Brownsville. Pa.; No. 160. Burgettstown, Pa.; 
No. 92. Butler. Pa.; No. 55. California. Pa.; 
No. 54. Carnegie, Pa.; No. 11. Charleroi, Pa.; 
No. 88. Clatrton. Pa.; No. 66. Clarion. P*.; 
No. 158, Clearfield. Ps : No. 201. Oonnell*- 
vllle. Pa.; No. 169. Carry, Pa.; No. 46. Eliza¬ 
beth. Pa.: Nos, 175 and 225. Erie. Pa.; No. 
124. Everett. Pa.; No. 58. Farrell, Pa.; No. 44, 
Ford City, Pa.; No. 184, Franklin. Pa.; No. 
129, Gettysburg. Pa.: No. 3, Greens burg, Pa.: 
No. 43, Oreenville, Pa.; No. 13. Grove City, 
Pa.; No. 28. Hanover. Pa ; No. 165, Harrisburg. 
Pa,; No. 228. Havertown. Pa.; No. 211, Hollt- 
dayaburg. Pa.; No 143. Huntingdon. Pa.; 
No. 126. Indiana, Pa : No. 23. Irwin. Pa.; No. 
45. Jeannette, Pa.; No. 9. Kit tanning. Pa.; 
No. 6. Latrobe. Pa.: No 79. Lehigh ton. Pa.; 
No. 232. IiCmoyne. Pa.; No. 59. Lewis town. 
Pa.; No. 116, Ugonler, P*«: No. 292, Mc¬ 
Donald. Pa.; No. 1, McKeesport. Pa.; No. 16. 
Meadvlllc. Pa.; No. 70, Mochanlcaburg. Pa.; 
No. 106, Mercer. Pa. (9-12-72); No. 186, 
Meycrisdole, Pa.; No. 84, Midland, Pa.; No. 
31. Monessen. Pa.; No. 146. Mount Union, 
Pa ; No 233, Natrona Heights. Pa.: No. 193. 
Nazareth, Pa.; No, 48. New Bethlehem. Pa.; 
No. 106. New Castle. Pa.; No, 4. New Ken¬ 
sington. Pa.; No. 157, North East, Pa.; Nos. 
229 and 246. Philadelphia. Pa.; Nos. 12. 67, 
83. 163. 170, 221. 237, and 258. Pittsburgh, 
Pa.; No. 183, Punxsutawney, Pa.: No. 137. 
Red Lion, Pa.; No. 247, Rtdgway, Pa: No. 7. 
Rochester. Pa.; No. 85. St. Marys. Pa.; No. 
128. Sharon. Pa^ No. 118, 8hlppensburg. Pa.; 
No. 145. State College. Pa.; No. 64, Tarentum, 
Pa.; No. 73. Titusville, Pa.; No. 164. Union- 
town. Pa.; No. 159. Vandergrtft. Pa.; No. 60. 
Warren. Pa.; No. 155, Washington. Pa,; No. 
177. Wayneaburg. Pa.; No. 47, West Newton, 
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NOTICES 


Pa.: No. 39. Wltklnsburg, Pn.; No. 297. WU- 
low drove. Pa.: No. 906. York. Pa 

J. J. Newberry Oo.. rarlety-dcparUncnt 
■tores. 9-3-72. except as otherwise indicated: 
No. 1M. Elkton. Md.; 67-75 Went Washington 
Street, Hagerstown, MD; No. 204. Berwick. Pa.; 
No. 9, Ghambersburg. Pa ; 804 Market Street, 
Lewlsburg. PA: No. 100. Lock Haven, Pa.: No. 
129. Milton Pa: NO. 5. Shamokln. Pa 
(9-10-72); No. 1, Stroudsburg. Pa (9-13-72); 
No. 90. Sunbury, Pa 

Port Allegany Community Hospital, hospi¬ 
tal; 45 Pine Street. Port Allegany. PA: 0-0-72. 

Scott Stores Co., variety-department store; 
No. 9292. Chicago, til : 6-20-72. 

Selthner Brother*, Inc., variety-department 
■tore; 302 Federal Street. Saginaw, MI; 
9-12-72. 

The following certificates were issued 
to establishments relying on the base- 
year employment experience of other 
establishments, either because they came 
Into existence after the beginning of the 
applicable base year or because they did 
not have available base-year records. The 
certificates permit the employment of 
full-time students at rates of not less 
than 85 percent of the applicable statu¬ 
tory minimum In the classes of occupa¬ 
tions listed, and provide for the indicated 
monthly limitations on the percentage of 
full-time student hours of employment 
at rates below the applicable statutory 
minimum to total hours of employment of 
all employees. 

Crest Cut Rat#. Inc., foodatore: 4500 Broad- 
head Road, Aliqulppa, AL; stock clerk, main¬ 
tenance; 12 percent: 8-31-72. 

W. T. Circuit CO., variety-department acorru. 
for the occupation* of salesclerk, stock clerk, 
office clerk, cashier. 7 to 15 percent, 9-2-72, 
except an otherwise indicated: No. 189, Balti¬ 
more. kid. <9-17-72); No. 1082. Baltimore. 
Md.; No. 1143, Fulemft. Pa. (8 to 35 percent); 
No. 1077, Newtown Square. Pa. (10 to 25 per- 
oant); No. 1071, Southampton. Pa. (salesclerk, 
■took clerk, 0 to 9 percent, 9-14-72). 

Klcimana RexaU Drug*. Inc., drugstore: 
201 Ballard Avenue, Bslltmore, MD; talcs- 
clerk, 9 to 12 percent; 9-13-72. 

S. 8. Krwgt Co., variety-department stores, 
for the occupation of salesclerk. 3 to 10 per¬ 
cent, 9-2-72, except its otherwise Indicated: 
No. 4137. Little Rock. Ark. (2 to 15 percent, 

8- 18-72); No. 4045. Butler, Pa. (bagger, sales¬ 
clerk, checkout. 6 to 10 percent. 9-6-72); No. 
189, Middletown. Pa. (10 percent); C316 
Woodland Avenue, Philadelphia, PA; No. 129, 
Philadelphia. Pa.; No 546. Philadelphia. Pa. 
(10 percent); No. 4089. 1 a Crura. Wis. (sales¬ 
clerk. stock clerk, maintenance, office clerk, 
checker-ca&hler); No. 4328. Madison, WU. 
(salesclerk, stock clerk, ©mo e clerk, main¬ 
tenance, checker-cashier, customer service, 
counter filling. 11 to 29 percent. 9-19-72); 
No. 4374. Wausau. Wis. (salesclerk, stock 
dork, office clerk, checkor-cashier. 10 to 28 
percent, 7-20-72). 

Larson's Big Star, fooefctore; No. 114. Water 
Valley, Mtas.; stock clerk, bagger; 8 percent; 

9- 17-72. 

MoCrory-McJ^rtlan-arocn Stores, variety- 
department stores, for the occupations of 
salesclerk, office clerk, stock clerk, except as 
otherwise indicated: No. 339. Dalton. Oa. 7 
to 24 percent. 9-18 72; No 857. Thomson, Oa.. 
7 to 28 percent, 9-19-72; No. 346. LaValc, Md.. 

1 to 6 percent. 9-8-72 (salesclerk, office clerk, 
stock clerk, porter); No. 854. Salisbury. Md, 

1 to 10 percent. 9-13-72 (s&ieaclerk); No. 90. 
Bristol. Pm., 14 to 80 percent, 9-19-72; No. 
1068. Lancaster, Pa . 8 to 18 percent, 9-11-72 
(salesclerk, office clerk); No. 326. North York, 
Pa, 7 to 22 percent. 9-10-72 (salesclerk); No. 
254, York, Pa.. 22 to 27 percent, 8-21-72 (sales¬ 
clerk, office clerk, stock clerk, porter). 


O. C. Murphy Co. variety-department 
stores, for the occupations of salesclerk, office 
clerk, stock clerk, Janitorial. 16 to 31 percent. 
9-3-72, except es otherwise indicated: Nos. 
91 and 285, Baltimore, Md.; No. 301, Oten 
Bumle, Md. (14 to 23 percent); No 309. Oxon 
Hill. Md. (9 to 25 percent. 9-11-72); No. 302, 
Carlisle, Pa (17 to 25 percent); No. 280. 
McKeesport, Pa (3 to 23 percent); No. 203, 
Pittsburgh, Pa. (9 to 25 percent). 

T. O. & Y. Stores Oo., variety-deportment 
store; No. 1403, Wichita Kona.; salesclerk, 
stock clerk, office clerk; 19 to 30 percent; 

8-31-72. 

Each certificate hn a been Issued upon 
the representations of tho employer 
which, among other things, were that 
employment of full-time students at 
special minimum rates Is necessary to 
prevent curtailment of opportunities for 
employment, and the hiring of full-time 
students at special minimum rates will 
not create a substantial probability of 
reducing the full-time employment op¬ 
portunities of persons other than those 
employed under a certificate. The cer¬ 
tificate may be annulled or withdrawn, 
as indicated therein, in the manner pro¬ 
vided in Part 528 of Title 29 of the Code 
of Federal Regulations. Any person ag¬ 
grieved by the issuance of any of theso 
certificates may seek a review or recon¬ 
sideration thereof within 30 days 
after publication of this notice in the 
Federal R egist er pursuant to the provi¬ 
sions of 29 CFR 519.9. 

Signed at Washington, D.C.. this 15th 
day of December 1971. 

Robert O. Gronewald, 
Authorized Representative 
of the Administrator. 

|FR Doc.71-18872 Filed 12-27-71:8:47 am) 


CERTIFICATES AUTHORIZING THE EM¬ 
PLOYMENT OF LEARNERS AT SPE¬ 
CIAL MINIMUM WAGES 

Notice Is hereby given that pursuant 
to section 14 of the Fair Labor Stand¬ 
ards Act of 1938 (52 Stat. 1060, as 
amended. 29 U.S.C. 201 et seq.) and Ad¬ 
ministrative Order No. 621 (36 F.R. 
12819) the firms listed in this notice have 
been issued special certificates authoriz¬ 
ing the employment of learners at hourly 
wage rates lower than the minimum wage 
rates otherwise applicable under section 
6 of the act. For each certificate, the 
effective and expiration dates, number or 
proportion of learners and the principal 
product manufactured by the establish¬ 
ment arc os indicated. Conditions on oc¬ 
cupations, wage rates, and learning 
periods which are provided In certificates 
issued under the supplemental industry 
regulations cited in the captions below 
are os established in those regulations; 
such conditions in certificates not Issued 
under the supplemental industry regula¬ 
tions are as listed. 

Apparel Industry Learner Regulations 
<29 CFR 522.1 to 522.9, as amended and 
29 CFR 522.20 to 522.25. as amended). 

The following normal labor turnover 
certificates authorize 10 percent of the 
total number of factory production work¬ 
ers except as otherwise indicated. 

Aolf« Manufacturing Co.. Sheldon. Iowa; 
10-1-71 to 9-30-72; 10 learners (men’s 

corduroy Jeans). 


Alexandria Industrial Garment Manufac¬ 
turing Co„ Alexandria, Tenn,; 10-B-7J u> 

10-7-72 (men's shirts). 

Apco Manufacturing Co., Brodhead. WU; 
10-11-71 to 10-10-72 (Infants', children*^ 
youth's and men's polo shirts). 

Auburn town Industries, Auburn town. 
Tenn.: 10-31-71 to 10-30-72 (men's and boy** 
shirts). 

Bob Evans Uniform Co., BurkesvtHr. Ky: 
10-23-71 to 10-22-72 (nurses* and 
uniforms). 

Boonnue Manufacturing Corp.. Bocmrm*, 
Ind.; 11-1-71 to 10-31-72 (men's pajjvmu 
and shirts). 

Brooks Seas Manufacturing Co., Wut*~ 
Barre, Pa.; 10-11-71 to 10-10-72; 5 learner* 
(girl's blouses, skirts, slacks and shorn). 
Brundldg* Shirt Corp., Brundldgc. Ala; 

9- 36-71 to 9-25-72 (men's shirts). 

Carolina Lingerie Co., Mocksvllle. N.C.: 10- 

6-71 to 10-5-72 (men's shirts). 

Carthage Shirt Corp., Carthage, T*tm ; 11- 

3- 71 to 11-2-72 (men's shirts and laditt* 
blouses). 

Cluett. Peabody A Co„ Carbon Hill. Ala; 

10- 15-71 to 10-14-72 (men's shins). 

Creed moor Sportswear Co., Creedmoor. 

N.C.; 10-15-71 to 10-14-72 (men's and boyi* 
shirts), 

Dunbrooko Sportswear Co., K3 Dorsds 
Springs, Mo.; 10-1-71 to 9-30-72 (men* 
shirts). 

Eatonton Manufacturing Co., Inc., Estoo- 
ton. Oa.; 10-29-71 to 10-28-72 (men's 
trousers). 

Elder Manufacturing Co., Webb City, Mo.; 
10-31-71 to 10-30-72 (boys' and Juvenile*' 
shirts). 

Freeland Shirt Oo., Inc.. Freeland, Pa; 11- 

4- 71 to 11-3-72 (men's, women's and chil¬ 
dren's outerwear jackets). 

Grom Oldenburg Co.. Chariton. Iowa: 9- 
23-71 to 9-22-72 (men's coveralls and Jack¬ 
ets). 

Gwen Fashion*. Inc.. McAIUterville. Pa; 9- 
23-71 to 9-22-72; 5 learners (ladles' draoe?). 

Irene Sportswear Co., Inc„ NtahoUou. Pa; 
10-18-71 to 10-17-72; 10 learner* (iadlai* 
blouses). 

Kcnrose Manufacturing Co„ Inc. Roanoke. 
Va.; 10-19-71 to 10-18-72 (women's dresses) 
Kenroae Pilot Plant, SaltvUle. Va.; 9-23-71 
to 9-22-72 (women’s dresses). 

Kent Sportswear. Curwensvlllo. Pa-; 10-5- 
71 to 10-4-72 (men's outerwear Jacket* i. 

Levi SlmusH A Co., KnoxvUle, Tenn.: 10- 
20-71 to 10-19-72 (men's and boys' pant*). 

Levi Strauss A Co.. Maryville, Tenn; 11-4- 
71 to 11-3-72 (men’s and boys' panes) 
Lexington Sportswear Co., LexlnrVJi. 
ae.; 10-17-71 to 10-16-72 (men's and bo>*' 
Jackets). 

Marie Foundations, McLean, Tex.: 9-30-71 
to 9-29-72 (women's brassiere* and girdles). 

Marie Foundations. Pomps, Tex.; 10-14-71 
to 10-13-72 (women's brassieres and girdles). 

Mitchell Manufacturing. Inc., Corinth, 
Miss.; 10-20-71 to 10-19-72 (men's shirts). 

Muxcel Manufacturing Corp.. Qian&Vilfe 
Oa.; 10-13-71 to 10-11-73; 10 iearuen 

(maids' and nurses' uniforms). 

Nleiuor Contractors, Newark. NX; 9'29-Tt 
to 9-28-72 (men’s and boys' Jackets). 

Oshkosh B'Goah, Inc., CeJina. Term. 19- 
8-71 to 10-7-73 (men's pants and shirt*i. 

Pella Manufacturing Corp.. Pella. Io*w 
10-14-71 to 10-13-72; 10 learners (*W* 
clothes). 

Publix Shirt Corp., Myers town. Pa.; 19-35- 
71 to 10-24-72 (men's and boys' dress shirts). 

Rappahannock Sportswear Co„ Inc . Fred¬ 
ericksburg, Va.; 10-9-71 to 10-8-72 (men* 
Blacks). 

Rector Sportswear Corp., Rector Ark. 19- 
23-71 to 10-27-72 (men'spants). 

Bed Hill Apparel Co.. Red Hill. Pa; 10-15- 
71 to 10-14-72 (children's dresses). 
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Hirers Ido Industries. Inc.. Moultrie. Ga : 
10-4-71 to 10-3-73 (men's work punts and 

ihlrts). 

Riverside Manufacturing Co„ Moultrie. 
Os.; 10-4-71 to 10-S-72 (men's work 

clothes). 

J. H. Rutter Res Manufacturing Co.. Inc^, 
Xew Orleans. La.; 10-11-71 to 10-10-73 
(men's and boys* work uhlrts and pan in). 

Sampson Sewing Oo.. Clinton. N.C 4 10-1B- 
T1 to 10-17-73 (children's coats, pickets. 
Jumpsuits, and pants). 

The Solomon Co.. Collinsville, Ala.; 0-30-71 
to 0-30-73; 10 laarnsxa (man's pants). 

Staple tun Garment Co*. Inc.. Stapleton. 

Oa: 0-23-71 to 0-33-72 (men's. 

bteele Apparel Oo.. Inc , 8 teele. M 04 11-0-71 
toll-4-73 (ladles' dresses). 

Sullcraft Manufacturing Oo., Inc,. Dusbore, 
Pa.; 10-4-71 to 10-3-73; 0 learners (men's and 
bora' pajamas) ♦ 

Tick Took Frocks. Inc.. Fall River. Mass.; 
10-4-71 to 10-3-73; 8 learners (ladles' 

Tdl Gate Garment Co- Inc., Hamilton. 
Ala; 10-1-71 to 0-30-73 (men's shirts). 

Tom 4s Huck Togs. Inc.. Amory. Mias.; 
10-15-71 to 10-14-73 fmen's, boys* and ladles' 

•lacks). 

Tracy City Manufacturing Co.. Tracy City. 
Team; 10-17-71 to 10-10-73 (men's and boys' 
•blits). 

The Van Wert Manufacturing Co.. Van 
Wort. Ohio; 0-25-71 to 3-34-73; 10 learners 
(men's and women's utility Jackets). 

Warner's. London. Ky.; 10-33-71 to 10- 
34-73 (women's girdles and brassieres). 

Wentworth Manufacturing Oo.. Florence, 
8.C.; 11-1-71 to 10-31-73 (women's dresaea). 

Wilcox Garment C0-. Inc.. Rochelle. O*; 
8-20-71 to 0-33-73 (men's and boys* shirts). 

The following plant expansion certifi¬ 
cates were Issued authorizing the number 
of learners Indicated. 

Central Apparel Corp.. Danville, Va; 10- 
31-71 to 4-30-73; 60 1 earn era (children's 
panU). 

Crecdmoor Sportswear Oo., Croedmoor. 
KC 4 it-i -71 to 4-30-73; 10 learners (men's 
and boys' sport shirts). 

Lisa's, Inc.. Grlfton. If.C.; 10-33-71 to 10- 
23-73; 28 learners (children's Jackets). 

Prescott Manufacturing Corp.. Prescott, 
Ark.; 10-13-71 to 4-12-72; 20 learners (man's 
Mul boys* pajamas). 

Cigar Industry Learner Regulation* 
(29 CFR 522.1 to 522.0, as amended and 
29 CFR 522.30 to 522.85, as amended). 

Universal Cigar Corp.. Clearwater, Fl*4 
4-24-71 to 2-23-73; 10 percont of the total 
number of factory production workers far 
normal labor turnover purposes (cigars). 

Olove Industry Learner Regulations 
(29 CFR 522.1 to 522.9, as amended and 
29 CFR 522.60 to 522.65, as amended). 


NOTICES 


Bumham-Edlna Manufacturing Oo . Edina, 
Mo.; 10-4-71 to 10-3-73; 6 learners for normal 
labor turnover purposes (leather palm work 
gloves). 

The Olove Corp.. Heber Springs, Ark.; 10- 
8-71 to 10-7-73; 10 learners for normal labor 
turnover purposes (work gloves). 

Monte Glovs Co.. Inc.. Maben. Miss.; 10- 
20-71 to 10-12-72; 10 learners for normal 
labor turnover purposes (cotton work gloves). 

St. Johnsbury Glovers. 81 . Johuabury. Vt.; 
10-4-71 to 10-3-73; 10 learners for normal 
labor turnover purposes (knitted and leather 
gloves). 

8 t. Johnsbury Glovers. St. Johnsbtiry. Vt: 
10-4-71 to 4-3-73; 6 learners for plaut expan¬ 
sion purposes (knitted and leather glovee). 

Hosiery Industry Learner Regulations 
(29 CFR 522.1 to 522.9. as amended and 
29 CFR 522.40 to 522.43, as amended'. 

Amos Hosiery Mills. Inc.. High Point, N.C.; 
10-13-71 to 10-11-72; 5 percent of the total 
number of factory production workers for 
normal labor turnover purposes (men's, boys', 
and mioses' hosiery and anklets). 

Excel Hosiery Mills. Inc.. Union. 8 .C.; 
2-27-71 to 2-36-72; 3 percent of the total 
number of factory production workers for 
normal labor turnover purposes (men's seam¬ 
less hosiery). 

V. I. Prewett Ac 800 , Inc.. Fort Payne, Ala.; 
10-24-71 to 10-23-72; 5 percent of the total 
number of factory production workers for 
normal labor turnover purposes (Infanta* 
and children's hosiery). 

Knitted Wear Industry Learner Regu¬ 
lations (29 CFR 523.1 to 522.9. a* 
amended and 29 CFR 522.30 to 522.35, as 
amended). 

Bonham Corp., Seotteboro, Ala.; 10-8-71 to 
10 - 7 - 73 ; 3 percent of the total number of 
factory production workers for normal labor 
turnover purposes (men's and boys' under¬ 
wear). 

Benham Corp.. 8 cottsboro, Ala; 10-8-71 U> 
4-7-72; 28 learners for plant expansion pur¬ 
poses (men's and boys' underwear). 

BuonvtUe Manufacturing Oarp., Boonvllle. 
Ind ; 11-1-71 to 10-31-72; 3 learners for nor¬ 
mal labor turnover purposes In the manufac¬ 
ture of men's woven underwear (men's 
underwear). 

Cullman Lingerie Corp., Cullman. Ala.; 
10-31-71 to 10-30-72; 5 percent of the total 
number of factory production workers for 
normal labor turnover purposes (ladies* 
lingerie, sleepwear, and lounge-wear). 

Dothan Manufacturing Oo.. Dothan, Ala.; 
2-30-71 to 2-22-73; 3 percent of the total 
number of factory production workers for 
normal labor turnover purposes (men's 
underwear and pajamas). 

Haleyvllle Textile Mills, Inc.. Haleyvlllo. 
Ala.; 10-31-71 to 10-30-73; 5 percent of the 
legal number of factory production workers 
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far normal labor turnover purposes (ladles* 
lingerie, sleepwmr, and lounge wear). 

laaacaon-Oarrloo Manufacturing Oo., El 
Campo, Tex.; 2-31-71 to 2-20-73; 6 learners 
for normal labor turnover purposes (girls* 
underwear and sleepwear). 

Junior Form Lingerie Oorp., Boswell, Pa; 
2-23-71 to 2 23-72; 6 peroent ct the total 
number of factory production work cm for 
normal labor turnover purposes (ladles' 
nightwear). 

Bussell Mills, Inc., Alexander City, Ala; 
10-1-71 to 2-38-72; 5 percent of the total 
number of factory production wo r k ers for 
normal labor turnover purposes (underwear, 
athletic wear, and sweatshirts). 

The following learner certificates were 
issued in Puerto Rico to the companies 
hereinafter named. The effective and 
expiration dates, learner rates, occupa¬ 
tions, learning periods and the number 
of learners authorized to be employed, 
are indicated. 

Bayuk Carl be. Inc., Clalos. PR.; 18-4-71 to 
18-3-72; 10 learners for normal labor turn¬ 
over purposes in the occupations of cigar 
making and packing, each for a learning 
period of 330 hours at tho rates of 9133 on 
hour for the first 100 hours and *1 43 an hour 
for the remaining 160 hours (cigars). 

Surtax Division Stretch Wear Manufactur¬ 
ing Ox, Inc., Coamo. P.H.; 18-11-71 to 

18-18-73; 15 learners for normal labor turn¬ 
over purposes In the occupation of sewing 
machine operating, for a learning period of 
480 hours at the rates of 81.22 an hour for 
the first 240 hours and 8133 an hour for the 
remaining 240 houri (ladles' nylon dress 
gloves). 

Each learner certificate has been issued 
upon the representations of the employer 
which, among other things, were that 
employment of learners at special mini¬ 
mum rates is necessary In order to pre¬ 
vent curtailment of opportunities for em¬ 
ployment. and that experienced workers 
for the learner occupations are not avail¬ 
able. Any person aggrieved by the issu¬ 
ance of any of these certificates may 
seek a review or reconsideration thereof 
within 15 days after publication of this 
notice in the Federal Register pursuant 
to the provisions of 29 CFR 522.9. The 
certificates may be annulled or with¬ 
drawn. as indicated there in, in the man¬ 
ner provided In 29 CFR, Part 528. 

Signed at Washington, D C., this 16th 
day of December 1971. 

Robert O. Gronewalo, 
Authorized Representative 
0 / the Administrator. 

[FR Doc.71-18886 Filed 12-27-71:8:48 am] 
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DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Social and Rehabilitation Service 
[45 CFR Part 4161 

DEVELOPMENTAL DISABILITIES 
PROGRAM 

Notice of Proposed Role Making 

Notice Is hereby given that the regula¬ 
tions set forth In tentative form below 
are proposed by the Administrator, 
Social and Rehabilitation Service, with 
the approval of the Secretary of Health, 
Education, and Welfare. 

The proposed regulations set forth 
policies for implementing the provisions 
of the Developmental Disabilities Serv¬ 
ices and Facilities Construction amend¬ 
ments of 1970 (Public Law 91-617. 
October 30, 1970). which amended and 
broadened the scope of the Mental Re¬ 
tardation Facilities and Community 
Mental Health Centers Construction Act 
of 1963. They carry* forward, with appro¬ 
priate updating, the current provisions 
of 45 CFR Part 416 and add to Part 416 
new provisions for the planning, services, 
and administration responsibilities un¬ 
der Public Law 91-617. Major subparts 
concern allotments to States, require¬ 
ments for administration of the State 
plan, including designation of one or 
more State agencies, membership and 
functions of the State Planning and 
Advisory Council which is responsible for 
submitting modifications of the State 
plan, and Che construction program. The 
regulations also redesignate the existing 
provisions of Subpart C of Part 416, 
covering initial stalling of community 
mental retardation facilities, as new 
Subpart O. 

The Department of Health. Educa¬ 
tion, and Welfare Appropriation Act for 
fiscal year 1971 permitted the 1971 al¬ 
lotment to States for the Developmental 
Disabilities Program to be available for 
expenditure during the 1972 fiscal year. 
This includes expenditures for planning, 
services, and administration as well os 
construction 

Federal financial assistance extended 
under this part will be subject to the 
regulations in 45 CFR Part SO issued by 
the Secretary of Health. Education, and 
Welfare, and approved by the President, 
to effectuate the provisions of section 
601 of the Civil Rights Act of 1964 <42 
UB.C. 2000d). 

Prior to the adoption of the proposed 
regulations, consideration will be given 
to any comments, suggestions, or objec¬ 
tions thereto which are submitted in 
writing to the Administrator, Social and 
Rehabilitation Service, Department of 
Health. Education, and Welfare. 330 In¬ 
dependence Avenue SW. # Washington. 
DC 20201, within a period of 30 days 
from the date of publication of this no¬ 
tice In the Ptderal Register. Com¬ 
ments received will be available for pub¬ 
lic inspection in Room 5121 of the De¬ 
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partment's offices at 301 C Street SW.. 
Washington, D<i on Monday through 
Friday of each week from 8:30 to 5 
(area code 202-963-7361). 

Dated: October 27,1971. 

John D. Twiname, 
Administrator. Social and 
Rehabilitation Service. 

Approved: December 18. 1971. 

Elliot L. Richardson, 

Secretary . 

1. Part 416 is amended by redesignat¬ 
ing Subpart C as Subpart G. by revoking 
Subparts A and B, and by adding new* 
Subparts A-F to read as follows: 

PART 416—DEVELOPMENTAL DIS¬ 

ABILITIES PROGRAM AND GRANTS 
FOR INITIAL STAFFING OF COM¬ 
MUNITY MENTAL RETARDATION 
FACILITIES 

SUBFART A—GENERAL 

Soc 

416.1 Purpoe© of Act. 

416.2 Terms. 

SUBFART B —ALLOTMENTS, FEDERAL SHARE, 
PAYMENTS AND FEDERAL FINANCIAL PAR¬ 
TICIPATION 

416.10 Allotments to State* 

416.11 Reallotment of funds* 

416 12 Period of availability of funds desig¬ 
nated for construction 

416.13 Federal share. 

416.14 Expenditure* by political subdivi¬ 

sions and nonprofit private agen¬ 
cies for purpose of determining the 
Federal share for any State. 

416.15 Payment* 

416.16 Federat financial participation. 

416.17 Determining to which fiscal year an 

expenditure is chargeable. 

SUBPART C—THE STATE PLAN. ADMINISTRATION 
416 20 Purpose 

416.21 Plan submission and approval. 

416.22 Plan disapproval. 

410-23 Review or plan by Oovernor. 

416.24 State agency or agenctee for adminis¬ 

tration. 

416.25 Methods of administration. 

416.26 Personnel administration. 

416.37 Confidential information. 

416 28 Human rights and welfare of Individ¬ 
uals receiving services 

416.20 Funds made available to other agen¬ 
cies. 

416-30 State participation In oost of carry¬ 
ing out the State plan- 

416.31 Anticipated contribution toward 

strengthening services. 

418.32 Cooperative or Joint effort between 

State* and agencies 

41633 Expenditure of grant funds. 

41634 Maintenance of effort. 

416.36 Fiscal administration. 

41636 Coet allocation. 

41637 Methods of evaluation. 

416 38 Reports 

416 30 Special financial and technical assist¬ 
ance to areas of urban or rural 
poverty. 

416.40 Additional poverty area designations. 

Subporf D—The Stole Pton: THe Stole Council 
Progrom Planning and Evaluation 

416.60 8 tat© Council 

416.51 Functions of the 8tate Council. 

416.52 Review of State plan. 

416.53 Planning activities. 

41634 Evaluation. 


Subporf E—The Sroft Plon: Services 

8ec. 

416.60 Relationships with other programs 

416.61 Funds to augment and complement 

existing services and faculties. 

416.62 Provision of services. 

416.63 Quality, extent and scope of services 

416.64 Community service. 

41636 Services for persona unable to pay. 
41630 Principles and priorities for services 
and construction of facilities. 

Subpart F—The State Plan: Construction 

416.70 Construction program. 

416.71 Development of the constriction 

program. 

416.72 Adequate facilities. 

410.73 Designation of funds for cor. struc¬ 

tion. 

416.74 Pair hearing. 

416.75 Submittal of application. 

416.76 Aaaurancea from applicant. 

416.77 General standards for construction 

and equipment. 

416.78 Notice of change of status of facility 

416.79 Oood cause for other use of facility. 

AuTHoamr: The provisions of Subp&rta A-F 
Issued under sec. 139, 84 5tat 1323. 42 USC. 
2877b; acc. 144. 81 Stat. 529. 42 USC 2678c. 

Subpart A—General 

§ 416.1 Purpose of Act. 

Part C of the Developmental Debili¬ 
ties Services and Facilities Construction 
Act is designed to: 

(ai Enlarge the target group of the 
original Public Law 88-164 by lndudlfif 
the mentally retarded, cerebral palsied, 
epileptics, and other individual with 
neurological conditions closely related to 
mental retardation or requiring similar 
services. 

<b) Provide support for planning, 
services, and administration as well as 
construction of facilities for the devdop- 
mentaliy disabled. 

<c) Assist the States in developing and 
implementing comprehensive and con¬ 
tinuing plans for meeting the current and 
future needs for sendees and facilities for 
persons with developmental disabilities. 

id) Promote a wide range of diversi¬ 
fied services in terms of the lifetime 
human needs of the developmental:> dis¬ 
abled with emphasis on the direction of 
services to be provided rather than peo¬ 
ple to be served. 

<e) Develop new or Innovative pro¬ 
grams to fill gaps in existing services 
through flexible funding options 

(f) Develop community based .service! 
and expansion of programs with em¬ 
phasis on those Individuals with substan¬ 
tial handicaps. 

(g) Bring together major 8tat<? agen¬ 
cies in the planning for the develop* 
mentally disabled and establish a State 
Planning and Advisory Council to sot tlw 
pace in areas of planning and evaluation 
through Its responsibilities and member* 
ship, while designated Stutc agencies ad¬ 
minister or supervise the admin i? truth® 
of the program. 

(h> Encourage the States to concen¬ 
trate on planning and programing for 
the more severely handicapped amoro 
the developmcntaily disabled and gW 
emphasis to coordination with other fed¬ 
erally assisted programs serving toe 
developmental!*- disabled. Maxima® 
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flexibility Is permitted each State to de¬ 
termine its priorities, services and proj¬ 
ects to be funded. 


§ 416.2 Term*. 


Unless otherwise indicated in the regu¬ 
lations in this part, the terms below are 
defined as follows: 

<s) "Act" means the Developmental 
Disabilities Services and Facilities Con¬ 
struction Act: 

<b) ‘ Administrator" means the Ad¬ 
ministrator of the Social and Rehabili¬ 
tation Service: 

(c> Construction" means (1) the 
construction of new buildings, acquisi¬ 
tion. expansion, remodeling, and altera¬ 
tion of existing buildings, <2> initial 
equipment for such buildings Including 
medical transportation facilities, and (3) 
architect's fees in connection with an 
approved project. Construction does not 
Include the cost of offsite improvements 
or the cost of the acquisition of land: 

id'* "Developmental disability" means 
a disability attributable to mental retar¬ 
dation. cerebral palsy, epilepsy, or an¬ 
other neurological condition of an 
individual found by the Secretary to be 
closely related to mental retardation or 
to require treatment similar to that re¬ 
quired for mentally retarded individuals, 
which disability originates before such 
Individual attains age 18. which has con¬ 
tinued or can be expected to continue 
indefinitely, and which constitutes a sub¬ 
stantial handicap to such individual; 

(e) “Equipment" means those items 
which are necessary for the functioning 
of the facility, but does not include items 
of current operating expense such as 
food, fuel, drugs, paper, printed forms, 
and soap; 

<f) ' Facility for persons with devel¬ 
opmental disabilities" means a facility. 
or a specified portion of a facility, de¬ 
signed primarily for the delivery of one 
or more services to persons with one or 
more developmental disabilities; 

<s> "Family" means any relative by 
blood, marriage, or adoption of a devel¬ 
opment} tally disabled Individual or parent 
surrogate with whom the developmen¬ 
tal^ disabled individual has a close inter¬ 
personal relationship; 

<h) “Nonprofit facility for persons 
with developmental disabilities" means 
wch facility which is owned and 
operated by one or more public or other 
fionprofit agencies, corporations, or or¬ 
ganizations; 

<h “Nonprofit agency, corporation, or 
organization" is one no port of the net 
raniings of which inures or may law- 
inure to the benefit of any private 
stockholder or individual: 

<J) “Population" as applied to any 
otat* means the population of that State 
“determined by the most recent official 
jwnates by the Uj 8. Department of 
r® Iunerc * made available to the Secre- 




,/ki ‘Public agency’ 
disn Tribal Council; 

p “Regional Commissioner" 
^oual Commissioner of the So 
«*habmtation Service; 


<m> ‘Secretary" means the Secretary 
of Health. Education, and Welfare. 

(n) * Services for persons with devel¬ 
opmental disabilities" means specialized 
services or special adaptations of genetic 
services directed toward the alleviation 
of a developmental disability or toward 
the social, personal, physical, or economic 
habliitatlon or rehabilitation of on In¬ 
dividual with such a disability. Such 
services include: Diagnosis, evaluation, 
treatment, personal care, day care, 
domiciliary care, special living arrange¬ 
ments, training, education, sheltered em¬ 
ployment, recreation, counseling of the 
individual with such disability and of his 
family, protective and other social and 
soclolcgal services, information, and 
referral services, follow-along services, 
and transportation services necessary 
to assure delivery of services to persons 
with developmental disabilities; 

(o) “State" means the several States, 
the District of Columbia, the Common¬ 
wealth of Puerto Rico, the Virgin Islands, 
Guam, American Samoa, and the Trust 
Territory of the Pacific Islands; 

(p> "State Agency or agencies’* means 
the State agency or agencies designated 
to administer or supervise the admin¬ 
istration of all or designated portions of 
the State plan; 

(q> "State agency for construction" 
means the sole State agency designated 
to administer or supervise the adminis¬ 
tration of grants for construction of fa¬ 
cilities for the deveioptnentally disabled 
under the State plan; 

<r> "State Council" means the State 
Planning and Advisory Council desig¬ 
nated in the approved State plan: 

(a) "State plan" means the document 
or documents submitted by the State to 
comply with the requirements for par¬ 
ticipation under the Act; 

(t) “Technical assistance" means the 
furnishing of consultative, teclinical, and 
informational services to States, local or 
other public or private agencies, organi¬ 
zations or individuals in matters pertain¬ 
ing to planning, provision of services, 
construction of facilities, and the orga¬ 
nization and management of facilities 
and programs for developmentaliy dis¬ 
abled persons. 

Subpart B—Allotments, Federal Share, 
Payments and Federal Financial 
Participation 

$ 416,10 Allotment* to State*. 

The allotment to the several States 
shall be computed as follows: 

(a) Two-thirds on the basis of total 
population weighted by financial need. 
"Financial need" as applied to any' State 
means the relative per capita income as 
shown by data supplied by the UJS. De¬ 
partment of Commerce for the three most 
recent consecutive years for which satis¬ 
factory data are available. 

<b) One-third on the basis of a need 
factor based on the scope and extent of 
services to be provided under the ap¬ 
proved State plan. 

(C) Except for the Virgin Islands, 
American Samoa. Guam, and the Trust 


Territory of the Pacific Islands, the allot¬ 
ment to any State for any* fiscal year shall 
not be less than $100,000. However, If 
the sum appropriated for any fiscal year 
after the fiscal year ending June 30. 1971, 
exceeds the amount authorized for the 
1971 fiscal year, the minimum State allot¬ 
ment for that fiscal year shall be in¬ 
creased by the percentage by which the 
appropriation for such later year exceeds 
the authorization for the fiscal year end¬ 
ing June 30, 1071. 

§ 416.11 Itcnllotmcn! of fund*. 

The funds allotted to any* State for a 
fiscal year shall remain available to the 
State for obligation in accordance with 
its approved State plan during the fiscal 
year for which the allotment was made, 
except that funds may be carried over 
to succeeding fiscal years to the extent 
permitted by the Act and the applicable 
Department of Health. Education, and 
Welfare Appropriation Acts. If the Ad¬ 
ministrator. after consultation with the 
State, determines that a State will not 
utilize all of its allotment during the 
period for which It is available, the bal¬ 
ance shall be available far reallotment 
to other States in accordance with the 
provisions of section 132 (d> of the Act. 
The Administrator shall make a deter¬ 
mination as to the amounts of funds 
available for reallotment as of the end 
of each 6-month period during which 
such allotments are available for ex¬ 
penditures by the States and shall re¬ 
allot such funds as soon as possible after 
such determination is mode. 

g 416.12 Period of availability of fund* 
designated for construction. 

Sums allotted to a State for a fiscal 
year and designated by It for construc¬ 
tion and remaining unobligated at the 
end of such year shall remain available 
to the State for such purpose for the next 
fiscal year In addition to the sums al¬ 
lotted to such State for such next fiscal 
year. If. however, the Slate plan calls for 
construction of a specific facility, the 
Federal share of which will exceed the 
allotment available to the State for a 
fiscal year for construction plus any 
amount from the preceding fiscal year 
remaining unobligated, the unobligated 
amount from the preceding year shall 
remain available for a second additional 
year for the purpose of paying the Fed¬ 
eral share for construction of such 
facility. 

$416.13 Federal dinrr. 

(a> Except as provided for in para¬ 
graph (b) of this section, the Federal 
share for a State for the cost of planning, 
administration, and service* for fiscal 
years ending June 30. 1971. and June 30. 
1972. shall be 75 per centum of the ex¬ 
penditures Incurred by the State during 
the respective fiscal years under the 
State plan approved for such years. For 
the fiscal year ending June 30. 1973, the 
Federal share shall be 70 per centum of 
such expenditures. 

Cb) In the case of any project located 
In an area within a State determined by 
the Administrator to be on urban or 
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rural poverty area, the Federal share 
with respect to such project may be up 
to 90 per centum of the expenditures, 
other than for construction. Incurred by 
the State under the State plan for the 
first 24 months of such project and 80 
per centum for the next 12 months. 

(c) For construction projects, except 
as provided for in paragraph (d) of this 
section, the Federal share shall be the 
amount determined by the State agency 
for construction except that the Federal 
share may not exceed 86% per centum 
of the cost of construction of such 
project. The State agency, prior to the 
approval of the first project in the State 
during any fiscal year, shall notify the 
Administrator in writing of the max¬ 
imum Federal share established and the 
method for determining the actual Fed¬ 
eral share to be paid with respect to 
each project for that year. The Federal 
share and the method for determining 
the Federal share shall not be changed 
after such approval of the first project 
in the State during such fiscal year. 

(d) In the case of any facility which 
provides, or will provide upon comple¬ 
tion of construction, services for persons 
in an area designated by the Administra¬ 
tor as an urban or rural poverty area, 
the maximum Federal share may not 
exceed 90 per centum of the costs of 
construction of the project. 

§ 416.14 Expenditures by political sub¬ 
divisions and nonprofit private agen¬ 
cies for purpose of determining the 
Federal share for any Stale. 

For the purpose of determining the 
Federal share for any State, expendi¬ 
tures made by political subdivisions and 
nonprofit private agencies, organizations, 
and groups for purposes described in the 
State plan shall be regarded as expendi¬ 
tures by such State, subject to the fol¬ 
lowing conditions and limitations: 

(a) Such expenditures may be in¬ 
cluded only when made by a political 
subdivision or private nonprofit agency, 
organization or group to which the State 
agency has made available funds from 
Federal or State sources for carrying 
out the approved State plan for the fiscal 
year; 

(b) Records of such expenditures 
shall be maintained and bo available for 
inspection and audit as specified In 
S 416.38. 

§416.15 Payment. 

(a) Planning , administration , and 
services. Payment of the Federal share 
of expenditures tor planning, adminis¬ 
tration. and services from each State's 
allotment for a fiscal year shall be made 
in advance on the basis of estimates of 
the sums the State will expend under 
the State plan. Adjustments as neces¬ 
sary shall be made on account of pre¬ 
viously made overpayments or under¬ 
payments. Payments will be made where 
practicable through a letter of credit 
system or. when such system Is not prac¬ 
ticable. on the basis of payment requests 
from the State to meet its current needs. 

(b) Construction payments. The 
State agency for construction shall cer¬ 
tify. after inspection that work has been 
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performed upon a project, or purchases 
have been made. In accordance with ap¬ 
proved plans and specifications and that 
payment of an Installment is due. Pay¬ 
ments will be made at periodic intervals 
consistent with the construction progress 
of the project. Final payment will not 
be made until after the project is com¬ 
pleted and final Inspection is made by 
appropriate representatives of the Ad¬ 
ministrator. 

§ 416.16 Federal financial participation. 

Federal financial participation in 
planning, administration, services and 
costs of construction of facilities under 
a State plan may include the costs which 
the State agency is authorized to under¬ 
take or support, or the costs of specialized 
training, including inservice or short¬ 
term training, except that the following 
costs shall not be Included: 

(a) Any portion of costs which is fi¬ 
nanced by non-Federal funds which are 
applied to match other Federal funds, or 
costs to which Federal funds have been 
applied; 

(b) Research activities; 

(c) The acquisition of land; and 

<d) Such other costs as the Admin¬ 
istrator may find to be inconsistent with 
the Act or the regulations in this part. 

§ 416.17 Determining to which fiscal 
year an expenditure U chargeable- 

In determining to which Federal fiscal 
year expenditures are chargeable for the 
purpose of the Act, State laws and regu¬ 
lations will be followed. In those States 
which appropriate funds for a biennium, 
the principles provided in State laws, reg¬ 
ulations. and practices, for determining 
to which year of the biennium on expend¬ 
iture should be charged, will be applied 
in determining to which Federal fiscal 
year in the biennium an expenditure is 
properly chargeable. If there are no ap¬ 
plicable principles provided in State laws, 
regulations, and practices, the actual 
date of the obligation shall be controlling. 
In those States where the State fiscal year 
does not coincide with the Federal fiscal 
year. State laws and regulations for de¬ 
termining to which State fiscal year an 
expenditure is chargeable will be applied 
to the Federal fiscal year. 

Subpart C—The State Plan: 

Administration 

§ 416.20 Purpow. 

A basic condition to the certification of 
Federal funds under the Act is a State 
plan approved by the Secretary as meet¬ 
ing Federal requirements. The State plan 
Is a commitment that the program will 
be carried out in keeping with the pro¬ 
visions of the Act and all regulations, 
policies, and procedures established by 
the Secretary or the Administrator. 

§ 416.21 IMan »ubmi»sion ami approval. 

The State plan may be submitted by the 
Governor, the State agency or the State 
Council to the Regional Commissioner. 
Amendments subsequent thereto shall be 
submitted by the State Council. The Re¬ 
gional Commissioner reviews the plan or 
amendments and approves them or for¬ 


wards them together with comments and 
recommendations to the Administrator. 
Any State plan, or amendment meeting 
the requirements of the Act and of this 
part shall be approved. 

§ 416.22 Plan disapproval. 

No 8tate plan shall be finally disap¬ 
proved except after reasonable notice and 
opportunity for a hearing to the State. 

§ 416.23 Review of plan by Governor. 

The State plan shall provide that the 
Office of the State Governor will be given 
an opportunity to review the 8tatc plan, 
plan amendments, and related material, 
in accordance with the requirements of 
t 204.1 of Chapter n of this title. 

§ 416.24 State agency or agcnri«« for 
a d in i n Utr alion. 

fa) Designation of State agency or 
agencies. The State plan shall designate 
the State agency or agencies which will 
administer or supervise the administra¬ 
tion of ail or designated portions of the 
State plan; provided that a sole State 
agency is designated for administering or 
supervising the administration of grants 
for construction. 

(b) Designation of more than one 
State agency. <1> If the State plan desig¬ 
nates more than one State agency to ad¬ 
minister or supervise the administration 
of the State plan. It shall set forth the 
portion of the program for which each 
State agency is responsible. 

(2) The State may apportion its al¬ 
lotment among such agencies in propor¬ 
tion to the responsibilities assigned to 
such agencies for carrying out activities 
approved under the State plan. Funds so 
apportioned may be combined with other 
State or Federal funds authorized to be 
spent for other purposes, provided that 
there is proportionate benefit to the pur¬ 
pose or purposes of tills part for which 
the funds are combined. 

(c) Authority of the State agency or 
agencies. The State plan shall contain i 
certification by the State attorney gen¬ 
eral that the State agency or agenda 
have authority for administering or su¬ 
pervising the administration of ail or 
portions of the State plan; and that 
nothing in the State plan is inconsistent 
with State law. 

§ 416.25 Method* of administration. 

The State plan shall provide for sueH 
methods of administration as are neces¬ 
sary for the proper and efficient opera¬ 
tion of the plan. Such methods shall In¬ 
clude provision for informing the general 
public in the State of the kinds and lo¬ 
cations of services and facilities which 
are available under the State plan. 

§ 416.26 Personnel administration* 

(a) The State plan shall provide that 
methods of personnel administration wuj 
be established and maintained in the 
State agency or agencies adminiMenni 
or supervising the administration of toe 
State plan including local public agencies 
in conformity with the Standard^ for * 
Merit System of Personnel Administra¬ 
tion. Part 70 of tills title, and any 
ards prescribed by the UJS. Civil Service 
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Commit on pursuant to section 208 of 
the In •^'governmental Personnel Act of 
U)70 Public Law 01-848; 84 Slat. 1915) 
modifying or superseding such Stand¬ 
ard?. Under this requirement, laws, rules, 
regulations, and policy statements ef¬ 
fectuating such methods of personnel 
administration are a part of the State 
plan. Statements of acceptance of these 
standards by all public local agencies In¬ 
cluded in the State plan must be obtained 
and methods must be established by the 
State to assure compliance. These state¬ 
ments and citations of applicable State 
laws, rules, regulations, and policies 
which provide assurance of conformity 
to the Standards in Part 70 of this title 
or to modifying or superseding standards 
issued by the Commission must be sub¬ 
mitted with the State plan. Copies of the 
materials cited and of similar local ma¬ 
terials maintained by a State official re¬ 
sponsible for compliance by local public 
agencies must be furnished on request. 

<b) The Secretary shall exercise no 
authority with respect to the selection, 
tenure of office or compensation of any 
individual employed in accordance with 
such methods. 


f 416.27 Confidential information. 


<a> The State plan .shall contain an 
assurance that all information as to per¬ 
sonal facte and circumstances shall be 
held confidential, including lists of 
names and addresses and records ob¬ 
tained by the State agency or agencies 
or other private nonprofit agencies, 
groups, or organizations to whom funds 
are made available for carrying out the 
Purposes of the Act. 

(b) The use of such information and 
records shall be limited to purposes di¬ 
rectly connected with administration of 
the Developmental Disabilities program 
and may not be disclosed directly or in¬ 
directly. other than in the administra¬ 
tion thereof, unless the consent of the 
individual to whom the information ap¬ 
plies, or his representative, lias been ob¬ 
tained. 

<c) The State agency or agencies shall 
establish and Implement suitable reg¬ 
ulations and procedures to cany out this 
provision and to protect adequately the 
nchte of persons with respect to whom 
confidential information is held. 

? 116.20 Unman right* and vrlfarr of 
individual* receiving smim. 

The State plan shall contain an as- 
that the State will establish and 
™nuUn policies and methods to pro- 
Protection of human rights 
**jd the welfare of individuals receiving 
under this part 

5 116.29 fund* math* available to other 

•Rcnrlr*. 


plan contain ass 

will 6 I*** 1 °* funds paid to the St 
awn** “wte available to other pul 
scncies or other nonprofit private agi 
organizations 
Purposes of carrying out the Act 

funds shall be expended 
liarvi^ 0 ® with Scat* procedures c 
reotn^S 5 ftnd in accordance with i 
'« cments contained in these regu 


tions and policies established by the Ad¬ 
ministrator. 

£416.30 Stair participation in co»t of 
carrying out the Stair plan. 

The State plan shall contain an assur¬ 
ance that there will be reasonable State 
financial participation in the cost of 
carrying out the State plan. In deter¬ 
mining reasonable 8tatc participation 
the Administrator shall take Into ac¬ 
count the amount of State funds ex¬ 
pended in the prior fiscal year for pur¬ 
poses of the State plan. 

§ 416.31 Anticipated contribution to* 
varili Strengthening vices. 

The State plan shall contain an as¬ 
surance that the funds paid to the State 
will be used to make a significant con¬ 
tribution toward strengthening services 
for persons with developmental disabili¬ 
ties in the various political subdivisions 
of the State, in order to improve the 
quality, scope, and extent of services. 

g 416.32 Cooperative or joint effort be¬ 
tween State* and agcttcic*. 

If the State plan provides for partici¬ 
pating in a joint effort between States 
or among public or private agencies in 
more than one State, portions of funds 
allotted to the cooperating States may 
be combined in accordance with the 
agreements between the agencies In¬ 
volved. Such agreements shall be in writ¬ 
ing and as appropriate shall include: 

<a) The mutual objectives and respec¬ 
tive responsibilities of the parties to the 
agreement, 

<b) Hie services each will offer and in 
what circumstances, 

<c> The extent to which each agency 
will participate In the cost or the joint 
effort. 

<d) The cooperative and collaborative 
relationships at the State level. 

<e) The kinds of services to be pro¬ 
vided by local agencies, 

<f > Arrangements for reciprocal refer¬ 
rals. 

<g> Arrangements for payment or re¬ 
imbursement. 

«'h) Arrangements for exchange of re¬ 
ports of services provided to the devei- 
opmen tally disabled, 

<i> Methods to coordinate plans, 

(J> Plans for Joint evaluation of poli¬ 
cies that affect the cooperative work of 
the parties, 

<k) Arrangements for periodic review 
of the agreements and joint planning for 
changes in the agreements, and 

<1> Arrangements for continuous liai¬ 
son and designation of staff responsible 
for liaison activities at State and local 
levels. 

S 416*33 K \ pend i l urc of grant fund*. 

The State plan shall set forth policies 
and procedures for the expenditure of 
funds under the plan, which are designod 
to assure effective continuing State plan¬ 
ning, evaluation, and delivery of serv¬ 
ices (both public and private) for per¬ 
sons with developmental disabilities. 

§ 416.34 Maintrnanrr of effort. 

The State plan shall contain an Assur¬ 
ance that funds paid to the State under 


the State plan will be tLved to supple¬ 
ment and, to the extent practicable, to 
Increase the level of funds that would 
otherwise be made available for the ac¬ 
tivities carried out under the State plan, 
and not to supplant such non-Federal 
funds. Compliance with such assurance 
will be deemed to have been met If the 
level of StAte funds available to and 
spent by the State for activities under 
the approved State plan (Including State 
funds allocated to other public or non¬ 
profit private agencies, institutions, and 
organisations) Is at least no lower for 
any fiscal year than it was for the im¬ 
mediately preceding fiscal year, provided 
that the Administrator may also take 
Into consideration the extent to which 
the level of such funds for any fiscal year 
may have Included emergency or other 
funds for an activity of a nonrecurring 
nature. 

§416.33 Fiscal administration. 

The State plan shall provide for such 
fiscal control and fund accounting pro¬ 
cedures as are necessary to assure proper 
disbursement and accounting of fund* 
paid to the State. These procedures shall 
provide for the maintenance by the SUttc 
agency or-agencies and other grantees 
of such accounts and supporting docu¬ 
ments as will serve to permit an accurate 
and expeditious audit of Federal and 
matching funds under the program. 

§416.36 Co*I alloral ion. 

The State plan shall assure the estab¬ 
lishing and maintaining of methods and 
procedures for properly charging the 
costs of activities under the plan to the 
program in accordance with Federal re¬ 
quirements (Department of Health, Edu¬ 
cation, and Welfare Grants Administra¬ 
tion Manual, Chapter 5-80). 

§ 4)6*37 Method* of naluntion. 

The State plan shall describe the 
methods to be used to assess the effec¬ 
tiveness and accomplishments of the 
State in meeting the needs of persons 
with developmental disabilities. Such 
methods shall include a statement of 
the State program goals And objectives 
as related to the State plan, and a de¬ 
scription of program purview and 
definition of the population to be served 
including appropriate baseline data and 
information. The evaluation meth¬ 
odology may Include, but is not limited 
to. a specific description of the approach, 
procedures, and techniques to be used 
reflecting a scientific approach and in¬ 
corporating sound management and re¬ 
search concepts. 

§ 116.38 Report*. 

<a> The State plan shall provide that 
the State agency or agencies will make 
such reports in such form and contain¬ 
ing such information as the Adminstra - 
tor may require, and will keep such rec¬ 
ords and afford access thereto os the 
Administrator finds necessary to assure 
the. correctness and verification of such 
reports. All reports shall be transmitted 
by the State Council to the Regional 
Commissioner, Such reports shall In¬ 
clude <1) cumulative expenditure re- 
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ports to be submitted on forms pre¬ 
scribed by the Administrator, within 30 
days after the end of the first half of 
any Federal fiscal year and within 60 
days after the close of the Federal fiscal 
year, and <2> an annual progress report 
detailing the accomplishments of the 
program, including Quantitative indices 
of the categories and number of persons 
served, services provided and facilities 
constructed under the program. 

<b) All records required by the Act 
and the regulations shall be maintained 
for a minimum period of 3 years after 
the grant period whether or not audited 
by representatives of the Department of 
Health, Education, and Welfare. If no 
audit is made by the end of the third 
year, the records must be retained an 
additional 2 years or until audited, 
whichever occurs first. However, in all 
coses the appropriate records must be 
retained until resolution of any audit 
question. 

(c) The State agency will afford ac¬ 
cess to the records maintained by it to 
the Comptroller Oeneral of the United 
States and the Secretary, or their au¬ 
thorized representatives, for purposes of 
audit and examination. 

§ 416.39 Special financial and technical 
a«»ifttanre to area* of urban or rural 
poverty. 

(a) The State plan shall provide for 
the furnishing of special financial and 
technical assistance to public and non¬ 
profit private agencies and organizations 
engaged in providing services and facili¬ 
ties for developmentally disabled per¬ 
sons residing in urban or rural poverty 
areas. The Federal share for such areas 
is set forth In ! 416.13 <b> and <d>. 

(b) The State plan shall list proposed 
urban or rural poverty areas and con¬ 
tain on explanation of the method used 
for determining such areas. Approval of 
the State plan by the Secretary consti¬ 
tutes a determination that such an area 
is an urban or rural poverty area. 

<c) The State agency or agencies may 
propose on area or community to be a 
poverty area by selecting any one of 
the following methods: (1) Areas desig¬ 
nated by a State agency under any other 
federally aided program which are in¬ 
cluded in its State plan and approved by 
tile Secretary os poverty areas; (2) areas 
designated by another Federal agency 
such as the Office of Economic Oppor¬ 
tunity. Appalachian Regional Commis¬ 
sion. Department of Housing and Urban 
Development; or (3) areas determined 
by the State utilizing criteria applied to 
all areas of the State and which include, 
as a minimum. Revised Office of Eco¬ 
nomic Opportunity Poverty Guidelines, 
published in OEO Instructions, No. 
6004.l.b., dated December 1,1970, 

§ 116.10 Additional poverty area desig¬ 
nation*. 

Any area which vrould not otherwise 
be determined to be a poverty area may 
nevertheless be designated a poverty area 
upon a showing to the satisfaction of the 
Secretary that: (a) Such area contains 
one or more subareas which are charac¬ 
terized os subareas of poverty; (b) the 
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population of such subareas constitutes 
at least one-half of the population of 
such rural or urban area; (c) the proj¬ 
ect, facility or activity, in connection with 
which such determination is made, does 
or (when completed or put into opera¬ 
tion) will serve the needs of the residents 
of such area or areas. 

Subpart D—The State Plan: The State 

Council—Program Planning and 

Evaluation 

§416.50 Slate Council. 

(a) Designation. The State plan shall 
designate the State Planning and Advis¬ 
ory Council. The State Council may be 
either an existing council or agency 
within the State which meets the re¬ 
quirements of this port or a council or 
agency newly established for the purpose. 

<b) Membership. The State plan shall 
provide that the State Council will In¬ 
clude representatives of each of the prin¬ 
cipal State agencies, which shall not be 
less than those State agencies responsible 
for administering federally aided pro¬ 
grams listed in i 416.60, representatives 
of local agencies, and representatives of 
nongovernmental organizations and 
groups concerned with services for per¬ 
sons with developmental disabilities. At 
least one-third of the membership must 
be consumer representatives whose major 
occupation is neither the administration 
of activities nor the provision of services, 
and may include developmen tally dis¬ 
abled persons and parent groups. 

(c) Adequate staff. The State plan shall 
provide that the State Council will haw 
adequate staff to carry out its functions 
effectively. Such staff shall include a 
position of a planning director to be filled 
by a person with appropriate qualifica¬ 
tions. This position may be full-time or 
part-time and must be devoted exclu¬ 
sively to planning activities. 

§ 416.51 Fund ions of tin* .State Council. 

The 8ti*te plan shall provide that the 
State Council will: 

(a) Be responsible for submitting re¬ 
visions of the State plan and trans¬ 
mitting such reports as may be required 
by the Administrator; 

<b) From time to time, but not less 
often than annually, review and eval¬ 
uate the State plan and submit appro¬ 
priate modifications; 

(c) Be responsible for planning ac¬ 
tivities on behalf of all developmental!y 
disabled persons in the 8tatc; 

(d) Be responsible for obtaining eval¬ 
uation information and data from within 
the 8tate. 

§ 416.52 Rfvirvf of State plan. 

As a minimum, the State Council shall 
submit modifications of the State plan 
which (a) reflect budgetary and expen¬ 
diture requirements for the next fiscal 
year, (b> incorporate changes in the 
quality, scope, and extent of services to 
be provided and facilities programed, 
and <c) update any assurances or other 
informational requirements included In 
the State plan. 


§416.53 Planning activities. 

Planning activities must relate to, but 
are not limited to. the following ; 

(a) Statewide planning efforts . Effec¬ 
tive statewide planning must be carried 
out on an on-going basis on behalf of 
all developmentally disabled persons in 
the 8tate, with emphasis being placed 
upon; 

(1) The conduct of special studies In¬ 
cluding analyses and data gathering; 
and 

( 2 ) Identification, review and evalua¬ 
tion of all major programs, services, and 
facilities for the developmentally dis¬ 
abled in the State. 

<b> Planning methods. Methods will 
be established which will: 

(1) Coordinate and. where posable, 
stimulate the development of planning 
efforts on behalf of all developmentally 
disabled persons at the local leveli 
throughout the State; 

( 2 ) Assure the effective coordination 
of other major activities and programs In 
the State for the developmen tally dis¬ 
abled; and 

(3) Provide for a service delivery sys¬ 
tem to be developed and maintained be¬ 
tween the State agencies and other pub¬ 
lic and voluntary agencies that pro¬ 
vide services, or whose programs are 
concerned with the developmentally dis¬ 
abled population of the 8tate. 

§ 416.54 Evaluation. 

The State Council shall be responsible 
for obtaining evaluation information 
and data from within the State. The 
State program and project evaluation 
Information and data shall be prepared 
In a format approved by the Adminis¬ 
trator and consisting of a narrative 
statement and statistical data, reflect¬ 
ing a scientific and modem managerial 
point of view. It shall communicate easily 
and readily, in an objective manner, 
the accomplishments and effect! venew 
of programs operating in the State. 

Subpart E—Tho State Plan: Servicfi 

§ 416.60 Relational ip* with Otlirr pn>- 
gram*. 

The State plan shall describe the ex¬ 
tent, quality, and scope of services bans 
provided or to be provided to the develop- 
mentally disabled under the following 
federally assisted programs: education 
for the handicapped, vocational rehabili¬ 
tation. public assistance, medical 
ance. social services, maternal, and chM 
health, crippled children's services, com¬ 
prehensive health, mental health Jinn 
mental retardation plans, and other re¬ 
lated programs, such as program^ for u* 
aging. 

§ 416.61 Fund* to augment and 

men! existing service* and fnrilit#*. 

The State plan shall describe how Fed¬ 
eral funds allotted to the State will be 
used to complement and augment rather 
than duplicate or replace services a®* 
facilities for the developmentally * 
abled which arc eligible for Federal as¬ 
sistance under other Stale programs. 
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| Provision of 

(a> The State plan sliall provide for 
die furnishing of services and facilities 
lor persons with developmental disabili¬ 
ties a-^ociated with mental retardation. 
The State ptan shall specify any other 
categories of developmental disabilities 
to be served. 

i b) Persons with developmental disa¬ 
bilities associated with mental retarda¬ 
tion'’ ore those: 

<1> Who meet the pertinent criteria 
for the term "developmental disability" 
(section 401 (1) of the Mental Retarda¬ 
tion Facilities and Community Mental 
Heal tit Centers Construction Act of 
i063<. l.e.. whose disability originated 
before the Individual attained age 18. lias 
continued or can be expected to continue 
indefinitely, constitutes a substantial 
handicap to the individual and is due to 
mental retardation, cerebral palsy, or 
epilepsy; 

<2> Whose disability is manifested by 
Impairment tn adaptive behavior as listed 
m the Manual of Terminology, Adaptive 
Bdmvior Classification of American As¬ 
sociation on Mental Deficiency (1971 
edition *; and 

(3) Who. therefore, need similar serv¬ 
ices. 


§ 416.63 Ouulity, extent, and wopc of 

wrvirr*. 


‘a) General. The State plan shall de¬ 
scribe the quality, extent, and scope of 
amices to be provided to eligible persons. 
The extent of such services or programs 
must take into account the needs of in¬ 
dividuals. different developmental disa¬ 
bilities, age. economic status, severity of 
the disability, geographic location and 
other relevant factors. 

<b> Quality. The State plan shall pro¬ 
vide that services under the plan must be 
Provided by or supervised by personnel 
Qualified to perform such services. Such 
qualifications shall be in accordance with 
merit system occupational standards. 
State and local licensing laws and speci¬ 
alty boards requirements for profes¬ 
sionals. 


<c> Standards. The State plan shall 
Provide that services for persons with 
developmental disabilities which are pro- 
vided under the plan must meet the 
standards set forth in "Services and Pro- 
mms for Developmental^ Disabled Per- 
*00$”, SRS, RSA Publication No. 180. 

Scope of service$, The State plan 
^uul indicate which services are neccs- 
to provide adequate programs and 
f °r persons with developmental 
liabilities. Adequate programs and serv¬ 
ices include the provision of services in 
wmblnauons or groupings of services as 
** ^dividual and discrete services. 

5 416*64 < omniunity nervicc. 

State plan shall contain an assur- 
S* 1 Pe< * era i funds will be made 
Jr™! 0 °«ily to agencies, organizations. 
r “stHutlons which provide that: 
a*™* J^ e P r o«ram shall be planned to 
the need of the particular com- 
or communities in or near which 
SSP*®* activities are being carried on. 
that consideration will be given to 
foment of residents of the com¬ 


munity in the design, management, and 
operation of such activities; 

(b) With respect to facilities for the 
developmental^ disabled which do not 
provide services principally for persons 
residing in a particular community in or 
near which the facility is situated, con¬ 
sideration shall only be given to those 
projects which have as their objectives: 
(1) Decreasing residential populations by 
moving the devclopmentally disabled 
into community living situations. (2) ex¬ 
tending institutional services to the com¬ 
munity as needed, or (3) supporting ad¬ 
ditional services within the institution 
without increasing the capacity of the 
institution beyond its designed capacity 

§ 416.65 Service* for per>«m unable lo 
pay. 

The State plan shall contain an as¬ 
surance that a reasonable volume of 
services will be furnished to persons un¬ 
able to pay therefor. As used in tills sec¬ 
tion, "persons unable to pay therefor" 
includes persons who are otherwise self- 
supporting but are unable to pay the full 
coat of needed services. Such services 
may be paid for wholly or partly out of 
public funds or contributions of Indivi¬ 
duals and private and charitable orga¬ 
nizations such as Community Chest or 
may be contributed at the expense of the 
provider of service itself. In determining 
what constitutes a reasonable volume of 
services to persons unable to pay there¬ 
for, there shall be considered the amount 
of services that may be available through 
generic agencies. These requirements 
may be waived if it is demonstrated to 
the satisfaction of the StAte agency or 
agencies, subject to subsequent approval 
by the Administrator, that to furnish 
such services is not feasible financially. 

§ 416.66 Principle* and priorities for 
vervirc* and construction of farllitie*. 

(ft) The State plan shall set forth prin¬ 
ciples that have been established by the 
State agency or agencies for determining 
the priority for services and facilities. 
Special consideration shall be given to 
those activities (1) which are located in 
areas of urban or rural poverty, or (2) 
which provide services to the more se¬ 
verely and profoundly handicapped per¬ 
sons. Approval of construction projects 
must be in the order of relative need, 
taking into account financial resources 
available for construction, maintenance 
and operation of the facility. 

(b) The State plan shall provide for 
the approval of only those activities that 
hold significant promise toward the 
alleviation of a developmental disability 
or toward tlve social, personal, physical, 
or economic habilltatlon or rehabilita¬ 
tion of individuals with such a disability. 

<c> The State plan shall provide that 
the State agency or agencies shall review 
the established priorities annually and 
revise the priorities where appropriate. 

Subport F—The State Plan: 

Construction 

§ 416.70 Con»lrurtion program. 

The State plan shall provide for the 
development of a program of construc¬ 


tion of facilities for the provision of 
services for persons with developmental 
disabilities. 

§ 416.71 Development of the Cotiatnir* 
lion program. 

The State plan shall provide that the 
construction program shall be developed 
in a manner that is consistent with the 
State plan for provision of services, and 
In accordance with the following proce¬ 
dures: 

(a) The State agency shall determine 
the need for facilities and services 
throughout the State. The plan for a 
delineated area shall take into Account 
planning activities of local agencies and 
shall be developed after consultation 
with such local planning bodies as may 
be Involved. 

(b> The State agency shall determine, 
through field investigation and other¬ 
wise, the approximate locations in which 
facilities should be constructed. 

<c) After having determined the need 
for facilities and services, the 8tate 
agency shall develop an overall con¬ 
struction program. The program shall set 
forth all such needs In accordance with 
the criteria specified in 5 418.72 and shall, 
insofar as funds are available, provide 
for construction in the order of relative 
need. 

§ 416.72 Adequate facililir*. 

The State plan shall provide for ade¬ 
quate facilities so that all persons in the 
State, Including those unable to pay for 
services, shall have access to such serv¬ 
ices In such numbers as will meet the 
needs of each area, taking into account 
the caseloads necessary to maintain and 
operate efficient facilities. Facilities shall 
be so planned as to serve the needs of the 
particular community or communities 
In or near which the facility is located. 

§ 416.73 Drfcignalinri of fund* for con- 
•traction* 

The State plan shall specify the per 
centum of the State's allotment for any 
year which is to be devoted to construc¬ 
tion of facilities. Such per centum shall 
be not more than 60 per centum of the 
State's allotment or such lesser per 
centum as the Administrator may 
prescribe. 

§416.74 Fair hearing. 

The State plan shall provide an op¬ 
portunity for appeal to and a fair hear¬ 
ing before the State agency for construc¬ 
tion to every applicant for a construc¬ 
tion project who is dissatisfied with any 
action of the State agency for construc¬ 
tion regarding its applications. 

§ 416.75 Submittal of application. 

(a) Submittal of application. Con¬ 
struction applications, including both a 
narrative description and an estimate of 
the cost of the project, shall be submitted 
to the Regional Commissioner through 
the State agency for construction on 
forms prescribed by the Administrator. 
An applicant must be a public or non¬ 
profit agency. 

(b) Amendment to application . An 
amendment to any approved application 
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shall be processed in the same manner 
as an original application. The priority 
ol the project is not affected unless such 
amendments modify the factors on which 
the priority was originally grunted. 

(C) Approval of application. The Re¬ 
gional Commissioner shall approve such 
'application If he finds that <1) sufficient 
funds to pay the Federal share of the 
cost of construction of such project are 
available from the allotment to the State, 

(2) the application contains assurances 
required by the Act and these regulations, 

(3) the plans and specifications are in 
accord with these regulations. (4) the 
application conforms to the State plan, 
and (5) the application is entitled to 
priority over other projects within the 
State. The Regional Commissioner shall 
notify the State agency In writing of 
his action. 

(d) Disapproval of application . No ap¬ 
plication shall be disapproved until the 
Administrator has afforded the State 
agency for construction an opportunity 
for a hearing. 

$ 416.76 Awuninw from applicant. 

The State plan must provide that, in 
addition to any other requirement im¬ 
posed by law. each construction grant 
shall be subject to the condition that the 
applicant will furnish and comply with 
assurances set forth in the application 
for such grant. The Administrator may. 
at any time, approve exceptions to these 
conditions and assurances where he finds 
that such exceptions are not inconsistent 
with ilte Act and the purposes of the 
program. 

§ 416.77 General Manilunl* for ronMrnc- 
lion and equipment. 

The State agency shall adopt general 
standards for construction and equip¬ 
ment for facilities for developmcntally 
disabled persons assisted under this pro¬ 


gram. The standards adopted shall not 
be less than the general standards pre¬ 
scribed by the Administrator and set 
forth in "Minimum Standards for De¬ 
sign. Construction, and Equipment of 
Facilities for Persons with Developmen¬ 
tal Disabilities” 8RS. RSA Publication 
No. 179. 

§ -116.78 Nolirc of change of Mulm of 
facility. 

The State agency shall promptly notify 
the Administrator in writing if, at any 
time within 20 years after the completion 
of construction, any facility which re¬ 
ceived funds under the Act (a) is trans¬ 
ferred to any person, agency, or organi¬ 
zation not qualified to file nn application 
under the Act or not approved as a trans¬ 
feree by the State agency; or <b) ceases 
to be a public or nonprofit facility for 
persons with developmental disabilities 
as defined In the Act. 

g 116.79 Good raum* for other ti*e of 
futility. 

If. within 20 years alter completion of 
any construction for which a construc¬ 
tion grant has been made, the facility 
shall cease to be a public or nonprofit 
facility for persons with developmental 
disabilities, the Administrator in deter¬ 
mining whether there Is good cause for 
releasing the applicant or other owner 
of the facility from the obligation to con¬ 
tinue such facility as a public or other 
nonprofit facility for persons with de¬ 
velopmental disabilities, shall take Into 
consideration the extent to which: 

(a) The facility will be devoted by the 
applicant or other owner to use for an¬ 
other public purpose which will promote 
the purpose of the Act; or 

(b) There are reasonable assurances 
that for the remainder of the 20-ycar 
period other facilities not previously uti¬ 
lized for the care of persons with devel¬ 
opmental disabilities will be so utilized 


and ore substantially equivalent to 
nature and extent for such purposes. 

2. Section 416.92 is amended by strik¬ 
ing out “Title I.” In paragraph (a>. and 
by revising paragraph <f) to read t» 
follows: 

§ 416.92 Condition* of eligibility. 

• • • • 

(fi The State agency designed to 
administer the services portion of the 
developmental disabilities program shill 
be requested to submit to the Adminis¬ 
trator on evaluation of the application 
as to the feasibility and effectiveness of 
the proposal In achieving new and ade¬ 
quate services for the mentally retarded 
In the community; a statement indicat¬ 
ing the relationship of the application to 
the purposes and priorities of the State 
plan for the developmcntally disabled; 
and. such information as the Adminii- 
trator may require in order to make a 
finding that Federal funds applied for 
will be supplemental and that non-Fed- 
eral funds for mental retardation serv¬ 
ices have not declined and will not 
decline in the State during the project 
period. 

§ 416.93 [ Amended 1 

3. Section 41«.93<c> Is revoked 

4. Section 416.95lb> la revised to read 
as follows: 

g 416.95 Allocutions prloriti***. 

• • • • • 

(b) In determining priority for proj¬ 
ects the Administrator shall rank appli¬ 
cations in order of the relative effective¬ 
ness of the proposed program givta* 
due weight to comprehensive-nos ■ sad 
adequacy of the services to be provided 
and to the evaluation of the application 
by the State agency designated to admin¬ 
ister the services portion of the develop¬ 
mental disabilities program. 
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